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1.SUMMARY

Country and Program Name
Kenya— Waterand Sanitatioevelopment Boject(WSDP)

Project Development ObjectivegWSDP):

The propose®SDPwill finance investments water supply and sanitation facilities, focusing
the coastal region, along with strengthening sector institutions to deliver improved service
project seeks to harness the momentum created under tWSODRand WaSSIP 1, and wi
deepen and expd their development impacts through the completion of the distrib
infrastructure in the coastal region. It will also support provision of other priority infrastruct
other areas, and reinforce sector reforms.

WSDP Project Components

a) Componehl:-Rehabilitation and expansion of Water supply and sanitation services
coastal region

- Support to Coastal counties

- Support to the Coast Bulk Water Services System

b) Component 2Expansion of Water Supply and Sanitation services in North and |
Eastern counties.

c) Component 3NationalPerformancéased Financing

- Support for water and sanitation infrastructure investment

- Technical assistance for performance based financing

d) Component 4Project Management

Resettlement Potential oM WSDP

During the mplementation ofWSDP, specific investments in bulk water supply includ
infrastructure for storage use; transmission mains; primary water supply lines; se
infrastructure; flow regulation; ground water development; infrastructure for drought tioig
measures water for productive and consumptive use will more likely lead to acquisition
sizeable portion of land in project sites. This is likely to lead to land acquisition on a perma
temporary basis f or i tarese Shesemvedstnsehts vallmlecclikely afft
livelihoods.

Resettlement Policy Framework forWSDP

This Resettlement Policy Framework (RPF) therefore provides overall guidelines and pro
on how the suprojects will avoid, minimize, manage oritgate all these project relate
displacement risks. Whereas the individual -pufiject will carry some risks of adver
environmental and social impacts, this report addresses the risks that might aN¢8DfPssub
project will result into acquisiton f | and and hence disturbin
physical aspects of life. Implementation of these-pudjects is expected to have a widespr
positive impact on the overall soegzonomic status and livelihoods of the people in the tcp@s
a whole.

This Resettlement Policy Framework (RPF) has been developed in line with (OP 4.12) to
guidelines on how the projects will avoid, manage or mitigate potential risks and the proc
which Resettlement Action Plans will be preggh and implemented during the proje
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implementation period.

The objectives of the Resettlement Policy Framework (RPF) are to:
i.  Establish the resettlement and compensation principles and implementation arranger
ii. Describe the legal and institutiondtfamework underlying Kenyan approaches
resettlement, compensation and rehabilitation;
iii. Define the eligibility criteria for identification of project affected persons (PAPS)
entitlements;
iv.  Describe the consultation procedures and participatory apgmeaavolving PAPs an
other key stakeholders; and
v. Provide procedures for filing grievances and resolving disputes.

Focus Impacts of the RPF
This resettlement policy framework focuses on direct economic and social impacts that res
the WSDPprojects-

A The involuntary taking of land or other resources resulting in (i) relocation or los
shelter; (ii) loss of assets or access to assets; or (iii) loss of income sources or m
livelihood.

A The involuntary restriction of access to legally igaated protected areas and gazet
forests resulting in adverse impacts on the livelihoods of the displaced persons.

Approximate Number of the PAPs by the projects
Though exact numbers cannot be stated at the moment, we estimate that he WSDP frijest
could affect close to 2000 PAHnN the 6 counties.

Legislative Framework of the RPF

The RPF has been developed based on OP 4.12 and the Kenyan Laws. The Kenyan law
this RPF include-the Constitution of Kenya, 2010; the Land Act, 20tt2 Land Registration Ac
2012; the National Land Commission 2012; the Land Adjudication Act Chapter 95; the Valug¢
532 and the Environment and Land Act 2012.

Institutional Implementation Arrangements for the RPF Implementation
The proposedVSDP will be implemented using existing organizational structures in line witk
constitution andincorporating lessons learned and experience gained in the implementatior
KWSCRP and WaSSIR. Thus, counties will implement courspecific activites, and wate
services boardgor their legal successorsyvhich are owned by the central government,

implement activities that involve more than one couiitye Departmentfor Water Supply anc
Sanitationin the Ministry of Water and Irrigatio(MWI) is the executing agendgr WSDP. It
will be responsible fooverall project managemerdand for monitoring. However, given that al
participating entities arprocuring,implementing and monitoring their own project activitiethe
mi n i sproject mamagementeamis expected to be very lean and integravath existing
structuresCounties and their WSPs wbke the mainmplemening agencies, because according
the Water Act 2016, they are responsible for all county water supply and sanitatastructure
and services.Water Services Boards will in future only be responsible to implemé&tcounty
activities. Therefore, CWSB will be the implementing agency for the bulk wateiceoiponent
under component 1, because the bulk water systamacross four Counties. The WSPs will

WSDP Resettlement Policy Framework - RPF 8



the bulk of the procurement, because they will be in charge of all procurements for coun
water supply and sanitation infrastruguand for ant TA for the WSP€ounties will procure
contractsto support Canty functions which are not delegated to the WSPs, such as enf
construction codes for septic tanks etc. Counties will therefore do only small contracts (mos
up to a thresholdn accordance with the findings of th@ocurement capacity assesmnt for
counties. The MWI and WASREB will do any procurement needed to carry out tt
responsibilities under the project. The table below gives an overview about the implen
agencies:

Component Implementing Agencies

Component 1.1} § Mombasa countyrad Mombasa Water CompanipWASCO)

1 Kwale County and Kwale Water and Sewerage Company (KWAWASCO)

i Taita Taveta county and Taita Taveta Water and Sewerage Company (TAV

9 Kilifi county and Kilifi Mariakaniand Malindi Water and Sewerage Companie
(KIMAWASCO; MAWASCO)

Component 1.2| Coast Water Services Board

Component 2 | § Waijir county and Wajir Water and Sewerage Company

9 Garissa county and Garissa Water and Sewerage Company

Component 3 | § Various counties and their WSPs. The Counties and their WSPs will only be
known when WASREB has selected the investments. The selection will be
for annual programs, so the participating Counties and WSPs will change dl
the project implementation period. including

I WSBs can also apply to WASREB for financing intermyunfrastructure.
Therefore, it is also possible that a WSB might become an implementing ag
under this component.

1 WaSREB will be an implementing activities related to the development and
implementation of the program, but will not be engaged in@pjementation of
infrastructure.

Component4 | MOWI

The executingagencies will prepare project (through consultants) specific £&14 Resettlemer
Action Plans (RAPs) and all other safeguards instruments for identified investments dur
feasibilty study phase of the project following detailed screening. These reports will be suk
to theMoWI/PCT for review before submission to téorld Bank

The implementation arrangements of the RPF build on the arrangements for resettlem
compenston activities required by Kenyahegislation. Themain executing and accountak
agency at national level will be the MoWI via the Project Coordinafieam (PCT). At sub
national level, the County authorities will play a critical role in supervisingpsaject resettlemen
and compensation planning, implementation and monitoring. This will be mainly done throu
SubCounty Resettlement Compensation Committees (SCRCC) and Locational Reset
Compensation Committees (LRCC)

Valuation and Compersation Framework

Though the Kenyan law insists that peoples affected by expropriation must receive fair jast
compensation and thate calculation of fair and just compensataeto be made by independe
valuers approved by Valuer RegistrationoBrd, his RPF providedor Replacement Costs :

WSDP Resettlement Policy Framework - RPF 9



valuation basis for compensation. The methods, formulae and cost for replacement entitler
provided in the entittement matrix of the RPF. This will endhed OP4.12 reqtements are me
for valuationfor all WaSSIP suiprojects.

Framework for Preparation and Implementation of RAPunder WSDP

The steps to be undertakmward the preparatioof each individual RARiInderWSDPinclude a
screening process, a socioeconomic profile, census and idemficdtProject Affected Partie
(PAPs), land asset inventory dfet area and valuation of assets, public consultation among
RAP preparation processhis will be followed by the development of a Resettlement Action

(RAP), RAP review and approvalimplementation of the RAP and monitoring of R
implementation and success. These steps will be the responsibility of the WaSSH Phgjset
Coordination Team (PC®@nd respective implementing agencies

Framework for Grievance Redress Mechanisms

After preparation and approval of any individual RAP under WaSSIRBffadited individuals an
households will have been informed of the process for expressing dissatisfaction and for
redress. The grievance procedure will be simple, and will berésteried as far as possible at

Sector/ Cell level by the Resettlement and Compensation Committee to facilitate access b
A representative of the Committee will act as Project Liaison Officer (PLO) and be the main

contact for all PAPsIt is recommendedn the RPFthat the PLO works in collaboration with ¢
independent agency/NGO or person to ensure objectivity in the grievance process. All gri
concerningdissatisfaction with compensation amouris seizure of assets without compaitn
shall be addressed to the Project Liaison Officer and resolved in coordination witR@,

SCRCC,County AdministrationPCTand the courts as stipulated in the RPF

Disclosure of RPF/ WSDP

Public disclosure of the WSDP RAPs will be made RAPs and other stakeholders
review and comments on entitlement measures and other issues in the implementation of
The purpose of the disclosure will be to receive comments and suggestions from PA
incorporate appropriate suggestso The WSDP RAPs will be disclosed in a form, manner
language comprehensible to PAPs and at a place accessible to the displaced popula
other stakeholders for review and comments on entittement measures. Except
Entitlement Matrix other sections of the RAP will be disclosed. MOWI will disclose and pos
WSDP RAP in its websites and receive comments. Comments and critiques made on any
RAP by PAPs and other stakeholders will be taken by MOWI for consideration. MOWAIsal
conduct a half day workshop in the project area counties for the PAPs, stakeholders, repres
of civil societies, local leaders with the objective of disclosing project specific RAP. The
disclosure of any RAP will be made in Swabhili @aalglish languages. This could be done thro
the Chief office; depositing / posting it in a rangé publicly accessible placesuch as
Ward Administratoror SubCounty offices. This RAP also will be disclosed forinput from civil
societiesacademics andtherprofessionals as well.

Monitoring and Evaluation Framework

The arrangements for monitoring the resettlement and compensation activities will fit the
monitoring program of the entire WaSSIP Phase2 program, which will fall uhdeoverall
responsibility of the PCT. At the syiyoject level, the County authorities will have responsib
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for ensuring monitoring is undertaken with the Resettlement and Compensation Cor
coordinating efforts. Periodic evaluations will be manlerder to determine whether: the PA
have been paid in full andefore implementation of the syivoject activities; economi
rehabilitation measures have been implemented; and the PAPs have the same or higher st
living than before. A numberfaobjectively verifiable indicators shall be used to monitor
impacts of the compensation and resettlement activities. These indicators will be targ
guantitatively and qualitatively measuring the physical and semmomic status of the PAPs,
determine and guide improvement in their social wellbeing. In addition, an independent au
take place at the completion of the RAP implementation.

Estimated Budgetfor the RPF implementation

The estimated cost for the implementation of this RAFb& KES 61,800,000.00ninus the cos
of implementing individual RAPs since those cost have not been determined. The RPF bud
will cover stakeholders trainings and consultation forums on RPF; Monitoring and eva
exercise on implementation dhe individual RAPs; evaluation of livelihood empowerm
programs an8VSDPRAP trainings

Capacity Building and Training for RPF
Effective implementation of the Resettlement Policy Framework will require that adequate c
enhancemerfor WSDPimplementinginstitutions and other stakeholders.

WSDP Resettlement Policy Framework - RPF 11



2.DESCRIPTION OF THE PROGRAM
AND POTENTIAL INVESTMENTS
CAUSING RESET TLEMENT

PROGRAM CONTEXT
With an average renewable supply of freshwater resources of less than 650 cubic meters
per capita per year, Kenyaasnong the watescarce countries in the world. Rainfall is

highly variable both geographically and t emg

is arid or semarid lands. With such scarce water resources, efficient allocation,
utilization, and manageent of the available resources, including drinking water supplies,
is critical. However, water resource management in Kenya has been characterized by
many years of neglect in both management of resources and investment in infrastructure.

Kenya made substial investments in production and treatment capacities during the
1980s and 1990s. However, due to inadequate management and maintenance, coupled
with a lack of commensurate expansion in distribution networks, these investments did
not result in efficiat and sustainable service delivery. Consequently, by the start of the
2000s the infrastructure had significantly deteriorated. Management of water and
sanitation services was not transparent. Responsibility for delivery of services was split
among variousigencies and organizations, often with overlapping mandates. This led to

a lack of coordination and weak accountability.

The inability of the utilities to deliver adequate services has disproportionately hurt poor
residents, especially those living inférmal settlements Poor people have increasingly
come to rely on kiosks and private vendors for their water supply, paying much higher
prices per cubic meter and spending much more time fetching water than those with
access to piped supplies.

In 1999,the government adopted its new National Water Policy, setting ambitious targets
for access to improved water and sanitation services. The Millennium Development
Goals for Kenya were that 70 percent of the population should have had access to safe
water by2015, while 93 percent should have had access to improved sanitation. The
government realized that the targets could not be achieved without comprehensive reform
of sector institutions and large new investments, and in response prepared the Water Act,
which parliament enacted in 2002. The Act is one of the most far reaching and
comprehensive reforms of the water sector undertaken in any country. The Act called for
a completely new institutional setup, aimed at harmonizing and streamlining the
management oivater resources and water supply and sewerage services. A central tenet
of the new service delivery framework is the separation of functions between each aspect
of service delivery: policy making, regulation, asset ownership or control, and service
delivery. This change was expected to reduce conflicts of interest and increase

1 In this paper, the terms informal settlements and slums are used interchangeably, and refers to areas refer
to areas that lack at least two of the following: secure tenure, adequate infrastructure, planning at the
settlement level,andqual i ty housing. About 30 percent of Nairobi ds
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transparency and accountability. Although more needs to be done, the new sector
arrangements have led to much improved management of water and sanitation services.
Significant progres has been made in increasing transparency and accountability.
Service delivery institutions are subject to periodic technical and financial audits, the
results of which are published on their websites. Customer and employee satisfaction
surveys are pesdically carried out, and their results made available to the public. These
show increasing levels of satisfaction with services.

The Government of Kenya’'s ( GOK) Nati onal W
access to safe wat enbyf2@0. The Mdenmum Deveélapments p o p ul
Goals (MDG) envisaged access to safe water and improved sanitation of 70% and 93%
respectively by 2015. Current coverage figures are 49% and 86% respectively. During the
1980’ s and 1990’ s Ke niywatemsapgleand sewerpge (WSB) e st me
production and treatment capacities, but these did not result in efficient and sustainable

service distribution. WSS operations were not transparent, unsustainablesanigadlto

respond to consumer needs. There wasespdcead collapse of infrastructure due to
underinvestment in operations and maintenance. To address the deteriorated situation

and the previously fragmented water supply and sanitation (WSS) delivery
responsibilities, GOK commenced a comprehensive segftanm in early 2003.

The main sector reform vehicle is the Water Act (2002), aimed at harmonizing the
management of water resources and WSS. A central tenet of the new service delivery
framework is the separation of functions between each aspect afesdehvery- policy
making, regulation, asset ownership / control and service delivery operations. The
consequent formalization of relationships between these functions is expected to reduce
conflicts of interest and increase transparency and accoutytakibnsistent with this

tenet, the GOK (i) is reorganized the Ministry of Water and Irrigation (MoWI) into a
body focused on policy issues, (ii) established a Water Services Regulatory Board
(WSRB), and (iii) established Eight Water Services Boards (\)/SBach WSB is
mandated to appoint Water Services Providers (WSPs), which are legal entities
contracted by WSBs to be responsible for service delivery operations.

WASSIP-1

Nairobi Water and Sewerage Institutional Restructuring Project (NWSIRP)

The Bank spported the Nairobi Water and Sewerage Institutional Restructuring Project
(NWSIRP) that focused on the early phase of reform in Nairobi i.e., institutional
restructuring setting up new autonomous institutions, operationalizing and strengthening
them. Tle project was successfully implemented and has contributed to increase in
revenue collection leading to operational and maintenance (O&M) cost being covered.
AWSB and NWSC continue to strengthen their operational, commercial and financial
functions. Transarency and governance has improved as a result of a more traceable
operating framework, the organization of the sector under legally accountable sector
institutions (parastatals and companies), and the implementation of governance training,
broad stakehokt representation on institutional oversight mechanisms and individual
performance contracts and Codes of Ethics.
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Following the successful implementation of the Nairobi Water and Sewerage Institutional
Restructuring Project NWSIRP, the Government of yeerengaged the Bank in
discussions towards financing infrastructure development for Athi Water Services Board,
(AWSB), Coast Water Services Board (CWSB) and Lake Victoria North Water Service
Board (LVNWSB) under the Water and Sanitation Service Improvenpeoject
(WaSSIP). The project was financed for 150Million USD (AWSE5.99Million CWSB
43.33Million and LVNWSB 40.48). Later WaSSIP Additional Financing at USD300
million was prepared and is currently under implementation by the three WSBs.

WASSIR 1 canprised ofthreeprojectcomponents amely

Component I- Support to the AWSB This componensupporedthe rehabilitation and

extension of water supply systems, including the development of additional water sources

for Nairobi and other drought mitigaih measures, and improvements in wastewater
collection and treat ment facilities 1 n AWSE
provided to the AWSB and its water services providers, the WSRB, and the WAB.

Component Il - Support to the CWSB This compoment sippored CWSB through
supporing the rehabilitation and extension of water supply schemes including drought
mitigation measures and institutional strengthening of the CWSB and its various water
service providers.

Component Il - Support to LVNWSB- This componentigppored LVNWSB towards
rehabilitation and extension of water supply schemes, including drought mitigation
measures and institutional strengthening of the LVNWSB and its various water service
providers

PROJECT DEVELOPMENT OBJECTIVES OF WSDP

The proposedWSDP or Water Sector Development Program (WSD#) finance
investments in water supply and sanitation facilities, focusing on the coastal region, along
with strengthening sector institutions to deliver improved services. The projecttseeks
harness the momentum created under th&SRPand WaSSIP 1, and will deepen and
expand their development impacts through the completion of the distribution
infrastructure in the coastal region. It will also support provision of other priority
infrastiucture in other areas, and reinforce sector reforms. The proposed infrastructure
investments will be coupled with institutional interventions to strengthen regulatory
capacity, to improve utility operations, and to increase capacity of counties talfeifil
mandates to deliver water andhgation services.

The proposed project has four intetated components: (1) expansion of water supply
and sanitation services in the coastal region, (2) expansion of water supply and sanitation
services in othernority areas, including marginalized northeast counties of Kenya, (3)
water supply and sanitation sector reforms, and (4) project management.
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Component 1: Rehabilitation and Expansion of Water Supply and Sanitation
services in the coastal region

Sub-component 1.1: Support to the coastal counties

This subcomponent will finance the construction and rehabilitation of water distribution
systems in the coastal region to ensure that they can deliver the additional water supply
that Mwache dam will provideln addition,WSDPwill finance investments in sanitation
infrastructure so that the additional water supplied will not increase the contamination of
coastal waters, the cleanliness of which is vital for the tourist industry. These will
include rehabilitabn and construction of wastewater treatment plants, sewer systems,
and septic sludge treatment facilities. The wastewater in the coastal area is often
discharged through inadequate storm water systems, resulting in septic water and sludge
spilling into the environment, creating a health hazard for the residents and a threat to the
coastal environment. Therefore, this component will also finance limited investments in
storm water systems. In addition, this component will finance institutional strenggheni
and capacity building activities for the WSPs and county governments. Many counties
need to align their water and sanitation regulations in line with their new responsibilities
and to strengthen capacity for enforcement of the regulations. Coursitesiedd to
embark on integrated urban water management (IUWM) activities to improve the
sustainability and climate resilience of services.

Sub-component 1.2: Support to the Coast Bulk Water Services System

This subcomponent will finance the rehabilitati and extension of parts of the bulk
water system. It will finance the continuation of the service contract or a new
management contract for the bulk water operation. The Mombasa Water Company
(MOWASCO) is currently undertaking a feasibility study aisdidf work to explore ways

of increasing the yield of the Tiwi wellfield which serves both Mombasa and Kwale
County. This would be an additional small water source which could bridge the
production gap before Mwache dam becomes operational and wouldsmheaclimate
resilience of the system. Should the feasibility study recommend some investment in
Tiwi, this component could finance further investigations, designs, and investments.

Component 2: Expansion of water supply and sanitation services in Nor th and
North -Eastern Counties.

This component will finance investments for water supply and sanitation infrastructure in
selected areas in the North and North Eastern region, in the counties of Wajir and
Garissa. The Government of Kenya has requestedBdmé to support infrastructural
development particularly in energy, transport and water supply and sanitation in these
counties that are classified as marginalized to open them up for development. The water
and sanitation investment plan will be furtiefiormed by the groundwater management
plan for the Merti aquifer, which is underway under WaSSIP 1. This aquifer covers a
large part of the region, extending up to the KeSganalia border, including Dadaab,
where a large refugee camp with about 600 fXiple is located.

In Wajir County, activities will only occur in Wajir town. plroximaely 60,000 live in
Wajirtowmn.A report in 2009 noted that, “About
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tank, 75% on open defection (Cat style) and about 20% wadolyrreside in the Central
Business District (Township) depend on bucke

Sanitation: Besides the areas in Wajir Town which will be served by the sewer system to
be financed under the project, the remainder of the population in Wajir tows oalien

site sanitation. The project will assist the County in establishing a proper system for
septic sludge collection, treatment and discharge, including the construction and
operation of a septic sludge handling facility. The project will also supiat
implementation of the successful national household sanitation model in the project area,
where no cash or hardware subsidies are provided to build household (HH) toilets. The
project will also finance institutional toilets in health posts, schamishanages and
markets. To support sanitation activities, beyond the sewerage component, the project
will provide some funds to each County Health Office to manage and oversee sanitation
activities.

The sanitation grant to the County Health Office mayded to hire firms, neprofits,
or consultants for the following activities:
i.  DevelopCounty Sanitation Strategic & Investment Plans

ii.  Create a sanitation behavior change campaign (or adaptation of existing
campaigns) for the Dabaab Host commuaitg Wajr town

iii.  Conduct Community Led Total Sanitation (CLTS) training for county Public
Health Officers (PHOs) and Community Heal
the Dabaab host community and Wajir

iv.  Create opportunities for the private sector through workshiokisadg MFIs,
fundis (handy men)manufacturers & county government

v. Facilitate |Iinking needy househol ds with
savings and credit, microcredit organizations, etc.

vi.  Establish 8 party Open Defecation Free (ODF) certifiocatteams.

vii.  Conduct training and followan mentoring to rolbut the national sanitation
Monitoring and Evaluation Tool
viii.  Create a knowledge strategy and conduct knowledge exchanges for public health

of ficers and CHV’'s wor ki na@andmiWajintoinhe Dabaa
to learn from other successful sanitation programs in Kenya.

Some funds will also be used directly by each county to recruit consultants and purchase
goods to create “sanitation hubs” to:
i.  Formulate county legislation based on the Envitental Sanitation & Hygiene
Prototype Bill
ii.  Procure trangptation, computers and phones for PHOs in Dabaab and Fafi sub
countyand Wajir townand for the county to support the Project
iii.  Support Monitoring, Evaluation, and Supervision of Project activities

Funds for institutional sanitation will be monitored by local government authorities

responsible for other civil works and may be used for deatification ofpartners and
creation ofinstitutional toilet maintenanga@ans.
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WSDP will finance priority investments to expand supply of drinking water for human
and livestock consumption as well as sanitation in specific areas in these counties.
Priority will be given to finance water and sanitation investments for the underserved
communities around the Daab refugee camp in Garissa County and Wajir town in
Wajir County. Wajir town is characterized by a fast growing population, huge water
scarcity and a high water table that requires speeiEbygned sanitation facilities to
avoid pollution of the soursefor drinking water. Under WaSSIP 1, the design for the
water supply system for Bute town and surrounding towns, including Wajir town in Wajir
County is currently been reviewed and revised. This will be the first investment to be
considered for financingnder this component.

Component 3: National Performance-based Financing.

This subcomponent will provide performargased financial support, which can be
availed by the WSPs and the counties, on achievement of specific results. The
performancebased ihancial support will target improvements in operational and
financial performance of the WSPs, based on an agreed set of performance measures (for
example, expansion in water and sanitation services, improvements in billing and
collection, recovery of opations and maintenance costs, reduction of-revenue
water, proportion of debt repaid, etc.). In addition, the performbased financing will

target design and implementation of programs and policies by the counties (for example
promoting IUWM prograns, including rainwater catchment, wastewater recycling,
demandside management, and the like). All WSPs and counties will be eligible to
participate in the performandmsed financing. The criteria for accessing these funds
along with the verification mtocol, will be defined during project preparation. The
possibility of leveraging funds from other sources, including the National Treasury, other
development partners, and commerciahafcing will also be explored.This
subcomponent will comprise thellowing subcomponents:

3.1: Support for water and sanitation infrastructure investments.

This subcomponent will finance construction of new facilities or rehabilitation of existing
facilities for the WSPdn addition, counties can use the performabaged financing for
investments in infrastructure related to IUWM and other county projects.

3.2: Technical assistance for performandmsed financing.

This subcomponent will finance technical assistance and training on issues such as
reduction of norrevenue water, strengthening of billing and collection, strengthening of
procurement and financial management, identification of-hegdrn IUWM investments,

etc.

Component 4: Project management

This component will finance the management activities astsati with project
implementation, including establishing and implementing a comprehensive monitoring

and evaluation (M&E) system and training of the implementing entities on applying the

Worl d Bank’'s safeguard pol i ci endsforstuiesi s comp
identified and agreed during implementation.
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RESETTLEMENT IMPLICA TIONS OF WSDP

During the implementation ofNVSDP, specific investmentsn bulk water supply
including infrastructure for storage usepan water supply systems; rural watepsy;
treatmentplants; ground water development; water for consumptivieastructurewill
more likely lead to acquisition @f sizeable portion of land in project sitéghisis likely
to lead to land acquisitioon a permanent or tempoydbasis foriv e st ment s
infrastructure. These investmentsill alsolikely affect livelihoods.

speci

The impact willvary in degree depending on the nature of investment undéN 8P,

For instance, the building of reservoisanitation infrastructureand otler structures
related infrastructurescould result in thepartial or total loss ofland, assets, and
livelihoods of the communitiesin the project area and magequire relocation and
displacement On the other hand, some investments such as borehadés supply
systemand transmission lines even thoughall could cause land take and resettlement
and impact livelihoodand may notnecessarilycausephysicaldisplacemat of a great
number of people.At this point, theexactimpact of the future investmés under the
WSDPis notyet known and itwill only beknown when investmesunderWSDP are
identified.

The investmenspecific RAPs, though, need toclude detagd baselinecensus and
sociceconomicsurvey information; specific compensation ragewl standards; policy
entitlements related to any additional impacts identified through the census or survey;
description of resettlement sites and programs for improvement or restoration of
livelihoods and standard of the living; implementation schedutesettlement activities;

and detail cost estimate. In addition, the RAP will include a detailed description of the
project and its impacts
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3.METHODOLOGY & AN OVERVIEW OF
IMPACTS

This Resettlement Policy Framework (RPF) was prepared using the follapfingaches
and methodologies;

DETAILED AND IN -DEPTH LITERATURE REVIEW
Existing baseline information and literatungas reviewedin preparing this RPF.
Documents revieweihclude:

WSDPDraft Project Appraisal Documer{PAD)

WaSSIA | Project Implemersttion Manual

Constitution of Kenya,

Government of KenydaluationAct

World Bank Involuntary Resettlement Operational Policy 4.12.
Land Act2012

Land RegistratiorAct 2012

Land Adjudication Act

WaSSIP xeisting prefeasibility and feasibility studies

=4 =4 =4 -8 _9_9_9_°_2°

INTERACTIVE DISCUSSIONS WITH IMPLEMENTING I NSTITUTIONS

The propose®SDPwill be implemented using existing organizational structures in line
with the constitution and incorporating lessons learned and experience gained in the
implementation of the KWSCRP aMilaSSIP. Thus, counties will implement county
specific activities, and water services bogstheir legal successorsyhich are owned

by the central government, will implement activities that involve more than one county

The Departmenfor Water Suply and Sanitationin the Ministry of Water and Irrigation

(MOWI) is the executing agendgr WSDP. It will be responsible fooverall project
managementand formonitoring and. However, given that all participating entities are
procuring, implementing and monitoring their own project activites, he mi ni st r vy’
project managemerteam is expected to be very lean and integrateith existing

structures.

Counties and their WSPs whle the mainmplemening agencies, because according to
the Water Act 206, they are responsible for all county water supply and sanitation
infrastructure and servicedVater Services Boards will in future only be responsible to
implementinter-county activities.

Therefore, CWSB will be the implementing agency for the waier subcomponent

under component 1, because the bulk water system runs across four Counties. The WSPs
will do the bulk of the procurement, because they will be in charge of all procurements
for county wide water supply and sanitation infrastructucefanant TA for the WSPs.
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Counties will procurecontractsto support County functions which are not delegated to
the WSPs, such as enforcing construction codes for septic tanks etc. Counties will
therefore do only small contracts (mostly Téy) to a hresholdin accordance with the
findings of theprocurement capacity assessmimtcounties.The MWI and WASREB

will do any procurement needed to carry out their responsibilities under the project. The
table below gives an overview about the implemengiggncies:

Component Implementing Agencies

Component 1.1  Mombasa county and MoOWASCO
1 Kwale County and Kwale Water and Sewerage Company (KWAWASCO)
1 Taita Taveta county and Taita Taveta Water and Sewerage Company (TAV

T Kilifi county and Kilifi Mariakaniand Malindi water and sewerage companies
(KIMAWASCO; MAWASCO)

Component 1.2| Coast Water Services Board

Component 2 | § Waijir county and Waijir Water and Sewerage Company
I Garissa county and Garissa Water and Sewerage Company

Component 3 | § Various counties and ¢ir WSPs. The Counties and their WSPs will only be
known when WASREB has selected the investments. The selection will be
for annual programs, so the participating Counties and WSPs will change d
the project implementation period. including

1 WSBs can also apply to WASREB for financing inter county infrastructure.
Therefore, it is also possible that a WSB might become an implementing ag
under this component.

1 WaSREB will be an implementing activities related to the development and
implementatdn of the program, but will not be engaged in any implementatio
infrastructure.

Component4 | MWI

The implementing agencies will prepare project (through consultants) specific &81A

Resettlement Action Plans (RAPs) and all other safeguards iresttsinfor identified

investments during the feasibility study phase of the project following detailed screening.
These reports wild/l be submitted to the Worl «
missions.

As part of stakeholder consultaterand engagment processinstitutional specific
consultationdetween World Bank, MOWdnddiscussiondiave beemeld withrelevant
key institutional stakeholders related to this project order to integrate their views,
opinions and comments regarding this RPIFo this end,ndividual consultations were
held with

Ministry of Water andrrigation (MOWI),
Coast Water Services Boaif@WSB)
Kwale County

Wajir County

Garissa County

Kwale County

Kilifi County

I I D I D D
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Taita Taveta County

Mombasa Water Sewerage Company (MOS@O)

Kwale County and Kwale Water and Sewerage Company (KWAWASCO)

Taita Taveta county and Taita Taveta Water and Sewerage Company (TAVEVO)
Wajir county and Wajir Water and Sewerage Company

Garissa county and Garissa Water and Sewerage Company

I > > I >

County sakeholder consultatios were conductedbetweenJanuary % and January 1%
2017 Minutes for the consultation are attachedmex 9

DEFINITION OF PROJECT AFFECTED PERSONS

According to this RPFProject Affected Persons (PAPsYe considered to be thoado

stand to lose as a consequence of the project, all or part of their physical gitd/sical

assets, including homes, communities, productive lands, resources such as forests, fishing
areas or important cultural sites, commercial properties, tenancgmeearning
opportunities as well as social andtatal networks and activitiesSuch impacts may be
permanent or temporaryThis might occur through land expropriation, using eminent
domain or other regulatory measures, aodld include restrictedr reduced access to
legally designated fishing areas and protected areas such as gazettecaforesiisas
grazing land

The RPFunderWSDP applies to all economically and/or physically displaced persons
regardless of the total numbef affectedor the severity of impact and whether or not
PAPs have legal title to the land.Particular attention will be paid to the needs of
vulnerable groups among those economically and/or physically displaced especially those
below the poverty line, the landless, &lderly, women and childremcluding orphans,
marginalized groups, ethnic minorities and other historically disadvantaged groups or
other economically and/or physically displaced persons who may not be protected
through Kenya’'s | aond compensation | egi sl

PROJECT ACTIVITIES W ITH DISPLACEMENT POT ENTIAL
The main investmentgirojecs® envisaged to have displacement potential lstd
below.

However, this list is not exhaustive and other typegeéstments identifiedinder the
WSDP during tre courg of its implementation.The following works will include both
construction and /or rehabilitation of:

Water sipply networks

Bulk Water supply
Sewerage system

Storage Infrastructures
Water Treatment Plant
Storm Water Infrastructures

> I I > I D

2 Investment and projects are used interchangeably in this document. They refer to investment which will be funded
under KWSCRP
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Well fields

Borehole

Water supply networks, including transmission lines
Access roads

Watershed catchment protection

POTENTIAL IMPLEMENTING 3AGENCIES (IA)
The list is not exhaustive and could include other ministries and agencies

= =4 =4 -8 _98_9_-°

Ministry WaterandIrrigation (MOWI)

Coagal Water Services Board (CWSB)

Mombasa Water Supply and Sewerage Company (MOWASCO)
Taita Taveta Water Supply and Sewerage Company (TAVEWO)
Kwale Water and Sewerage Company (KWAWASCO)

Kilifi —Mariakani Water and Sewerage Company (KIMAWASCO)
Water ServicdRegulatory BoardWASREB)

CATEGORIES OF PAPS
The likely displacedpersons (economically or physically)under variousWSDP
investmens arecategorized into three groups namely:

A Project affected persons (PARsE individuals whose assets may be &st/or

affected including land, propertypther assetslivelihoods, and/or access to
natural and/or economic resources as a result of activities relatadgieen
investmenunderWSDP.

Project affected householdse groups of PAPs in one household amere one

or more of its membys are directly affected by a given investment/projeuter
WSDP. These include members like the head of household, male, and female
members, dependent relativeasdmemberstenants, etc.

Vulnerable groupswho could be amember of affected household3he
investmentprojectwill separately identify the vulnerable members, such as those
who are too old or too ill; children; those stricken with HIV/AIDS; women;
unemployed youthand orphanschild-headed households; singbarents with
dependants; elderly headdwuseholds householdsheaded by womerthat
depend onsons, brothers, and otherseeding support and are especially
vulnerable.The vulnerable groups are eligible for additional assistance under this
RPF, ast is explained later irEntitlement Matrix, Table .4

The categories given above may not cover all types of affected persons. In addition, the
categores are not mutually exclusiveThe WSDP investmentactivitieswill have well

3 Executing organizations/agencies, which are alsoregfen this document as implementing agencies, refer to
institutions which will prepare and implement projects under KWSCRP.
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prepared and comprehensiRAPs that would be specific and comprehensive enpugh
listing all affected groups and people and the impacts

Affected local community- A community is affected if project activities affect their
socioeconomic and/or sockalultural relationships or cohesionoFexample project
activities could lead intdoss of welfare or cultural erosion etc. In addition, the
investments undeNSDP can cause breakdown of communities and social networks due
to physical separation as a result of the investment specific mitages if not
mitigated

VULNERABLE GROUPS

Vulnerable grougs are special and need special attention. Theilé be several
categories of vulnerability identified in WSDP. Each category of vulnerability indicate
some type of circumstance by which thARPwould need special consideration and
additional assistance. Details will be provided in $pecificcensus survey that will be
used to classify certain PAPs as vulnerable and tecatdgorize them based on the
reasons for vulnerability. The followingre definitions ofpossiblecategories vulnerable
heads of household:

A Child-Headed Household these are households headed by young children,
usually 18 years of age or younger, with no social support;

A Single Parent (Female) with Dependent Childrethese ae households headed
by women, where there is no husband or partner present (e.g. widows, unmarried
women, others) and no other form of support present;

A Single Parent (Male) with Dependent Childrethese are households headed by
men, where there is no wibr partner present (e.g. widowers, unmarried men,
others) and no other form of support present;

A Elderly-Headed Households with No Support Systethese are households
headed by an elderly male or female, aged 55 or above, or in some cases, less
than 55 it with a lack of any social support services;

A DisabledHeaded Householdstheseare households where the head (male or
female)havea physical disability;

A Extreme Poor these are households where the PAPs do not have a sustainable
living and/or access tancome generation options, and do not have assets or
income sources. Those whose income is at or below Kshs.100 per #ah or
5,000 per month are included in this category.

A HIV/AID/ Chronically -ill : Those who HIV positive or chronically ill will also be
classified as vulnerable.

Under WSDP, ulnerable PAPs will be eligible for additional support which will help
them to manage the resettlement process. Support to PAPs who are identified as

‘ l

4Vulnerability i mplies weakness or ‘defencel essnes
weak and liable to seriotmardship. These are groups that without substantial support may be in severe and

chronic poverty, unable to take advantage of profitable opportunities if they emerge, while with limited

defenses in case serious events or shocks occur. Examples are diapkx] orphans, HIV infected,

elderly, ethnic minorities, households headed by widows or deserted women, or headed by children
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vulnerable under WSDP will be provided on an individual basiseasled.Additional

monetary compensation for vulnerable PAPs will be considered in projecticposk.
Concernsr ai sed about the potenti al Il mpacts to “
existing drainage structures as shelter or for other purpediebe addressed through

identification of alternate shelterdf impacts to this population are identified, the

appropriate NGOs and/or authoritiegl be notified immediately.

The use of genddriendly technologies during construction will be importantonsider

and this will be done in close consultation with affected communities. Both men and
women will be more concerned about the safety of their children during the construction
phase and the risk of accidents that may arise from the depth of tbleeseitherefore
construction methods used will have to factor in these views and ensure that the risks are
minimized.

Project Implementation Units (PIUs) counties NGOs, County social work staff, and/or

other voluntary or charitable services locallyagable will be used to provide support to
vulnerable PAPs. The exact assistance provided to each PAP will vary only-case

basis to ensure that vulnerable people can access their benefits and use them for the
intended purpse and to the intended eft. Counties will also be responsible for
providing necessary support to PAPs identified as vulnerable, and carrying out other
general additional social impact mitigation measures through provision of social support
on a caséy-case basis for all PAPsddtified.

Monitoring the treatment of vulnerable people during the compensation and resettlement
process will be done as a special, focused activity and preferabbostdacted through

a firm or more local NGOs or CBOs. As with all aspects of the Mydfesn, care will be

taken to keep it as simple as possible. This monitoring is to ensure that requirements are
met, and that any shortfalls are identified and covered.

APPROXIMATE NUMBER O F PAPS

Determination of the number afl the PAPs isnot possibleat thistime due to the nature
of WSDP, which is an investment pipelineapproach and as a restitte investments
which will be funded under thé&/ SDPhave not been fullidentifiedin terms of location,
nature, scope and magnitudét this stage, mject descriptions exist fogeneralsub
project investmentsto allow exactestimation ofnumber of thePAPs. However, our
conservative estimate putise possible number resuig from WSDP activities to 2000
households

The purpose of this RPF is therefor® establish the mechanismgrocedures and
principlesfor compensation and livelihood restoration for all potentially affected people
underWSDP and guide the preparation of tiAPs for individual investments under
WSDP. Each subproject investmentwhich might require physical and/or economic
resettlement, the number of PAPs will be established thrthgltensus which will be
undertaken as part of the preparation of the investment spRA&Rc
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POTENTIAL RELOCATION AREAS

During the development &/SDPinvestments, location for resettleménhecessarwvill
be identifiedduring the development of the RAPs by tRAP consultantsthe Sub
County Resettlement and Compensation Committ&RCQ and project affected
persons.
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4.PRINCIPLES & OBJECTIVES
GOVERNIN G RESETTLEMENT
PREPARATION & IMPLEMENTATION

This RPF applies to all compents of the variousub projectinvestments under the
WSDP. It applies to all eligible persons regardless of the severity of impact and whether
or not they have legal title to land

THE OBJECTIVES OF TH E RESETTLEMENT POLIC Y FRAMEWORK (RPF) :
The objectives of the Resettlement Policy Framework (RPF) are to:

A Establish the WSDP resettlement and compensation principles and
implementation arrangements;
Describe the legal and institutial framework underlyingenyanapproaches for
resettlement, compensation and rehabilitation;
Define the eligibility criteria for identification of project affected persons (PAPS)
and entitlements;
Describe the consultation procedures and participatpgroaches involving
PAPs and other key stakeholders; and
Provide procedures for filing grievances and resolving disputes.

> > > >

The RPF will apply toall sub projectinvestmentswhich will be financed under the
WSDP. The procedures will be carried out throumgh preparation and implementatioh

the projects and impacts of any potential resettlement will be includedanitaring and
evaluation (M&E). When asub projectRAP is required, it will be prepared in
accordance with guidance provided in this RHRe RPF follows the guidance provided

in the World Bank Operational Policy on Involuntary Resettlement (OP4.12), as
described irAnnex8 as well akKenyan lawgelated to land acquisition.

The RPF ensures that any possible adverse impastgpfojectactivities are addressed
through appropriate mitigation measures, in particular, agpotshtial impoverishment
risks. These risks can be minimized by:

1 Avoiding displacement of people withoaitvell-designeccompensation and
relocation process;

Minimizing the number of PAPSs, to the extent possible;

Holding extensive consultation with project beneficiaries and project affected
persons.

Compensating for losses incurred and displaced incomes and livelihoods; and
Ensuring resettlement assistance oabglitation, as needed, to address impacts on
PAPs livelihoods and their wellbeing.

1
1

= =

WSDP Resettlement Policy Framework - RPF 26



RATIONALE FOR PREPAR ING THE RPF

Given the nature of thé&/SDP, few project investment have been identified wintbers
havenot beenidentified at the the of preparatioof this RPF. This RPF therefore will be

the basis for preparing thmoject investmentspecific Resettlement Action Plans (RAPS).

The RPFwill set out theproceduregor the development of more detailed RAPs for those
investmentgirojects and associatddcilities that have an impact on land, assets, and
livelihoods. The RPF ensures that any possible adverse impacts are addressed through
appropriate mitigation measures, in particular, against potential impoverishment risks.

FLEXIBILITY OF THER PF
Since this RPF is prepared for a 10 year program it needs to be flexible to respond to the
changes which may happen during the life ofWf@DP. Such changes will include:

1 Changesn relevant legislations; introduction of new aatxl legislations

1 Possibé reforms in the waterand land sector which may affect existing
ministerial arrangements,

1 Possibleadjustments to #thnew devolved structures etc.

RPF PRINCIPLES UNDER WSDP

1. Involuntary resettlement and land acquisition will be avoided where feaibl
minimized, where it cannot be eliminated.

2. This RPFapplies to all PAPs regardless of the total number affected, the severity
of the impact and whether or not they have legal title to the land. Informal or
customary tenure is to be treated in the samanner as formal, legal titles.

3. Where involuntary resettlement and land acquisition are unavoidable,
resettlement and compensation activities will be conceived and executed as
sustainable development programs, providing resources to give PAPs the
opporiunity to share project benefits.

4. PAPs will be meaningfully consulted and will participate in planning and
implementingf the resettlemerdctivities

5. PAPs will be assisted in their efforts to ideally improve their livelihoods and
standards of living oat least to restore them, in real terms, to-pisplacement
levels or levels prevailing prior to the beginning of the project implementation,
whichever is higher.

6. Measures to address resettlement shall ensure that project affected peoples are
informed alout their options and rights pertaining to resettlement, are included in
the consultation process and given the opportunity to participate in the selection
of technically and economically feasible alternativa$iey will also be provided
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prompt and effecte compensation at full replacement cost for losses of assets
and access attributable to tipeoject investmest

7. Projected affected persoifsesettledwill be supported to integrate economically
and socially into host communities so that adverse itspac host communities
and vice versa are minimized. To this end, appropriate patterns of social
organization will be promoted and existing social and cultural institutions of
PAPswill be supported to the greatest extent possible.

8. All PAPswill be identfied and recorded as early as possible, preferably at
project investmenidentification stagein order to protect those affected by the
project andprevent an influx of illegal encroachers, squatters, and other non
residents who will wish to take advangagf such benefit.

9. Particular attention will be paid to the needs of vulnerable groups among those
displaced; especially those below the poverty line, the landless, the elderly,
women and childremrphans, marginalizedgroups and the ethnic minorities o
other displaced persons who may not be protected through the Kenyan law. The
objective is to provide whatever additional assistance may be necessary to restore
pre-project living standards.

10.The implementation of individual RAPs must be completed poorthe
implementation othe investments undgvySDP

Furthermore, thiRPF applies to other activities resulting in involuntary resettlement,
that in the judgment of the Ban&and Government of Kenyare a) directly and
significantly related toWSDP investnents b) necessary to achieve its objectives as set
forth in the project documents; and c) carried out, or planned to be carried out, at the
same time as the project.

As noted above, investments undSDP will avoid or at least minimizenvoluntary
resetlement to the extent pssibe. However, where it is unavoidable, appropriate
measures to mitigate adverse impacts will be carefully planned and implemented
following the general framework outlined in this document.

INVOLUNTARY RESETTLE MENT

Involuntary esettlement, if left unmitigated, normally gives rise to severe economic,
social, and environmental risks. People face impoverishment when their productive assets
or income sources are lost and social networks are weaké&wmude of the impacts of
resettlenent, if not mitigated, include:(a) Landlessness (b) Joblessness(c)
Homelessnesqd) Marginalization (e) Increased morbidity and mortalityf) Food
insecurity (g) Educational loss(h) Loss of access to common propesdwpd (i) Social
displacement
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ENTIT LMENT UNDER RP F

PHYSICAL DISPLACEMENT

If people must move to another location due to the implementatiasudiproject under
WSDP, the GoK through theExecutingAgency (A) with engagement dilational Land
CommissioR (NLC) as is required by the LandcA2012 will offer displaced persons
choices amongothers feasible resettlement options, including adequate replacement
housing landor cash compensatidrased on the replacement castere appropriateln
accordance with OP.4.JAnnex 8), displaced P& swill also be provided full relocation
costsabove the compensation amourRarticular attentionwill be paid to the needs of
the poor and the vulnerablerho will beassistedhrough capacity empowermedhtiring

the RAP implementatioto adapt to new efironments

In the case of physically displaced persons with recognized or recognizable rights, the
project will offer the choice of replacement propertyabfeastequal value, equivalent or

better characteristics andqual or betterlocation or cashcompensation at full
replacement valueWhere displaced persons own and occupy structures, the project will
compensate them for the loss of assets other than land, such as dwellings and other
improvements to thiand, at full replacement cost.

Compenston in kind will be offered in lieu of cash compensatimsed upon mutual
agreement between the EA and PAPs as provided for by the Land Act 2012anthe

Act 2012, the legal instrument governing land acquisition and compensation in Kenya,
specifies thaall PAPs must get just compensation. It is specific in regacddts related

to moving disturbancesand legalfeesfor land transactions of the PAPEhis presents a

gap where if not properly interpreted may not see the PAPs getting compensatiwn for
above related costs unless the Bank procedures are followed. For that reason, in all
instances where compensation will be undertaken, unlesstdreretation of just and

fair compensationby NLC is taken tomean all other related costs of relocatio
mentioned abovéhen the Bank policies will apply and will require that these costs are
fully met (full replacement costdly theimplementing agency

ECONOMIC DISPLACEMEN T

The Land Act 2012, Part VIII, sectidril1 andl25, talksof just, full and promp payment

in the assessment of NLC itase of economic displacemeniThere is no specific
mention ofmoving allowance and disturbance allowance as part otdhgpensation.
Agai n, as highlighted above unl esedcosty ust
of economic displacement, the bank procedures that provide for the same will be
followed instead of the host country regulatidhland acquisition for givensubproject
funded undeWSDP causes loss of income or livelihood, regardless of méradr not the
affected people are physically displaced, the project will meet the following
requirements:

5 National Land Commission (NLC) is the legally constituted body authorized to undertake or give approval to
compulsory acquition of Land, according to Land Act 2012. However by the time of writing this document the body
had not been appointed by the President of the Republic of Kenya.
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a) Promptly compensate economically displaced persons for loss of assets or access
to assets at full replacement cost;

b) In cases where land acquisiticaffects commercial structures, compensate the
affected business owner for the cost ofeseablishing commercial activities
elsewhere, for lost net income during the period of transition, and for the cost of
transfer and reinstallation of plantgjyventay, machinery and other equipment;

c) Provide replacement property (e.g., agricultural or commercial sites) of equal or
greater value, or cash compensation at full replacement cost where appropriate,
to persons with legal rights or claims to land which arecagnized or
recognizable;

d) Compensate economically displaced persons who are without Ilegally
recognizable claims to land for lost assets (such as crops, irrigation
infrastructure and other improvements made to the land) other than land, at full
replacemencost;

e) Provide additional targeted assistance (e.g. credit facilities, training or job
opportunities) and opportunities to improve or at least restore their income
earning capacity, production levels, and standards of living to economically
displaced pesons whose livelihoods or income levels are adversely affected,;

f) Provide transitional support to economically displaced persons, as necessary,
based on a reasonable estimate of the time required to restore their income
earning capacity, production levelsnd standards of living.

In particular, the taking of land and related asseiit take place only aftefull
compensation has been paid and where applicable, resettlement sites, new homes, related
infrastructure, public services anelocation costbawe been provided to economically or
physically displaced persons.

WSDP Resettlement Policy Framework - RPF 30



5.LEGAL AND REGULATORY
FRAMEWORK

The chapter sets out the legal operating environment for acquisition of land as anticipated
in the impkmentation of th®VSDP. The chapteseeks to highligt major issues related

to Kery a lared legislation with regards twompulsory land acquisition and involuntary
resettlement.It provides a brief overview dfenyd &and Policy,Kenyan Constitution
2010and relategorovisions connected with land use,mpiang, acquisition, management

and tenure, and more specifically the legislation related with land expropriation or
acquisition, landvaluation and land replacement. hel chapter compares the Kenyan
legislation with the World Bank provisions on resettlementh gaps highlighted and
recommendations drawn to fill gaps.

Table 1. Summary of relevant legal statutes applicable t&/SDP

Legal Framework Functional Relationship to Resettlement

Constitution of Kenya 2010 Constitution of Kenya2010 recognizesndi vi dual s

acquire and own property provided they are citizens of
countryin article 40 However, Article 66 of the same provide
for the State to regulate the manner in which these rights m
curtailed for thebenefit of the general publicArticle 47 of the
Constitution provides for administrative action to override

individual rights but the victim has to be given written reason
the actiortaken that undermines the right.

The Land Ac2012Laws of Kenya It is the substantive Y& governing land in Kenya and provide
legal regime over administration of public and private land:
also povides for the acquisition of land for public benefit. T
government has the powers under this Act to acquire lanc
projects, which are inteled to benefit the general public. Tt
projects requiring resettlement are under the provision of
Act.

Land Registration Act, 2012 The law povides for theregistration ofabsolute proprietorshig
interestsover land (exclusive rightshat has beendgudicated or
any other leasehold ownership interest on the.l&wth land
can be acquired by the state under the Land 2842 in the
project area.

National Land Commission Act 2012 The act establishes the National Land Commission with
purpose of miaaging public land and carrying out compulsc
acquisition of land for specified public purposes.

The Land Adjudication Act Chapter 95 Laws | Provides for ascertainment of interests prior to land registrat

Kenya under theLand RegistratiorAct 2012 through an adjudicatior
committee that works iliaisonwith adjudication officers.
The Valuers Act 532 The act establishes valuers registration board, which has

responsibility of regulating the activites and conduct
registered valuers in accoraze with the provision of the act.

Environment and Land Court Act, 2011 This act establishes Environment and Land Court, a court
status of high court which shall facilitate the just, expeditic
proportionate and accessible resolution of dispusdated to
land and environment, including compulsory land acquisiti
land tenure, titles, boundaries, compensation, valuations, t
land use and environmental planning.
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THE NATIONAL LAND PO LICY

The National Land P& Wwds adoped(irt AiguBt200D with theP ol i cy”
aim of providing an overall framework for new legislation and defining key measures

required to address critical issues such as land administration, access to land, land use,

and restitution related to historical injustices amdoutdated legal framework. The NLP

addresses constitutional issues such as compulsory acquisition and development control.
Section 45 of the NLP defines compul sory a:
extinguish or acquire any title or other irgst in land for a public purpose, subject to
prompt payment 8 dfderthe copee@orsstitutian’dhe Lahd Act 2012

empowers thélational Land Commissiofunder the guidance dflinister for Lands) to

exercise the power of compulsory accfisi on behalf of the Staf&. Similarly, the NLP

empowers the National Land Commission to compulsorily acquire*fand.

According to the NLP, the exercise of compulsory acquisition in the past has been
conducted with abuses and irregularifig$he NLP theefore calls for a revision of such
power and requires the GoK:

1. To review the law on compulsory acquisition to align it with the new categories of
land ownership (public, private and community laht);

2. To harmonize the framework for compulsory acquisittonavoid overlapping
mandates?

3. To establish compulsory acquisition criteria, processes and procedures that are
efficient, transparent and accountabie;

4. To institute legal and administrative mechanisms for the exercise of the power of
compulsory acquisitio by the State through the National Land Commis&ion;
and

5. To confer preemptive rights on the original owners or their successor in title
where the public purpose or interest justifying the compulsory acquisition fails or
ceases’

6 Sessional Paper No. 3 of 2009 on National Land Pdlicye f er r ed t o aBoftihey™ Niani ohias tLeapdr
adopted in August 2009 by the Ministry of Lands. Available at
http://www.lands.go.ke/index.php?option=com_content&task=view&id=238&ittedB, accessed May 25, 2011.

7 Development control is the power of the State to regulate the property rights in urban and rural areas and is derived
from the State’'s responsibility to ensure that the use of
8 Sessinal Paper No. 3 of 2009 on National Land Poli§y5.

9 The Constitution of Kenya, 1963, was replaced in 2010.

10 and Act, 8§ 6, 2012.

11 Sessional Paper No. 3 of 2009 on National Land Pol&%333(d).

121d. atChapter 3.2.1.1, article. 46.

131d. at Chapter 3.2.1.1, article. 47(a).

141d. at Chapter 3.2.1.1, article. 46 and 47(b). Under the previous Constitution, Chapter IX (Trust Land), Art. 18, the
President and local authorities had the power to set apart Trust Land for the purposes of the Gbuéenya or

any corporate body established by an Act of Parliament, or companies which shares are held on behalf of the GoK and

for extraction of minerals and oils. This power does not exist under the new Constitution. Under the Government

Lands Act,the President has special powers with regards to government land, and he may exercise these powers
through the Commissioner of Lands. (Government Lands Act, Chapter 280, 8§3.)

15 Sessional Paper No. 3 of 2009 on National Land Polityapter 3.2.1.1, § 47(c

161d. at Chapter 3.2.1.1, p. 47(d).

171d. at Chapter 3.2.1.1, 847(e).

WSDP Resettlement Policy Framework - RPF 32


http://www.lands.go.ke/index.php?option=com_content&task=view&id=238&Itemid=48

THE CONSTITUTION OF KENYA

The Constitution of Kenya, 2018 ,protects the sanctity of private property rights and
states that no property can be compulsorily acquired by the Government except in
accordance with la#’ Article 40(3) states:

AThe State shallfpromeityofdarymescription, & of png interesnin, o
or right over, property of any description, unless the deprivation
a) results from an acquisition of land or an interest in land or a conversion of an
interest in land, or title to land, in accordancéhvChapter Five; or
b) is for a public purpose or in the public interest and is carried out in accordance
with this Constitution and any Act of Parliament that
() Requires prompt payment in full, of just compensation to the person;
and
(if) Allows any peson who has an interest in or right over, that property a
right of access to a court of lat.

The Constitution empowers the state to exercise the authority of compulsory acquisition.
Land Act, 2012designates thHLC as thenstitutionempowered to comyssorily acquire

land?® Article 40 of the Constitution provides that the state may deprive owners of
property only if the deprivation is "for a public purpose or in the public interest," but
neither the Constitution nor any law provides an exclusiveoligbermissiblepublic
purposes or interestsThe state's exercise of this poweideft at the discretion diLC,

and requires the state to make full and prompt payment of "just compensation” and an
opportunity for appeal to court.

Article 40(3) (a) rders to acquisition and conversion of all kinds of land in Kenya
(private, public, community landnd foreign interests in land)lhe Constitution further

provides that payment of compensation shal

land acquired byhe state who do not hold title for such l&38n occupant in good faith
is a “bona fide” occupant. On the other
acquired land illegally are not regarded as deserving any comperfsation.

In addtion to Article 40, Chapter 5of the Constitution is relevant to compulsory
acquisition. This chapter, entitled "Land and Environment,” is divided into two parts.
Part 1 deals with land, and Part 2 deals with environment and natural resources. Part 1 of
Chapter 5, artles 60— 68, describeghe principles of land policyLand should be held,

used and managed in a manner that is equitable, efficient, productive and sustainable and
in accordance with security of land rights, sound conservation and protection of

18 The Constitution of Kenya, 2010, was adopted by the Government of Kenya on 27 August 2010. The full text is
available  at http://www.kenyalaw.org/klr/fileadmin/pdfdownloads/Constitution/Constitution_of Kenya2010.pdf
accessed May 25, 2011.

19 Constitution of Kenya, art. 40.

201d.

21 The Land Act, 2012 The Government of Kenyagi®n 8.

22 Constitution of Kenya. Id. at art. 40(5).

23 Constitution of Kenya. Id. at art. 40(6).
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ecologially sensitive area®. These principles must be implemented through a national
land policy reviewed regularly by the national government and through legistation.

LAND TENURE SYSTEM I N KENYA

Land tenure in Kenya is classified as public, community or fRfaPublic land consists

of gover nment forests (other than those "1 ¢
communities as community f2)rgeverbment gomazi ng a
reserves, water catchment areas, national parks, government aainualiaries and

specially protected aredRublic land will be managed by the National Land
Commissiot?Communi ty | and includes | and that is
specific communities as communi t yalfarmls est , gr
and lands traditionally occupied by huatea t her er cbRmmsaneialsa held . ”

through traditional African systems, and rights that derive from the English system
introduced and maintained through laws enacted by colonial amd thee rational

parliament. The former is loosely known as customary tenure bound through traditional

rules (customary law). The latter body of law is referred to as statutory tenure, secured

and expressed through national law, in various Act of parliamgntend Act 2012

Land Registration Act, 2017 rust Land Act (cap 288) of the Laws of Kenya.)

Customary Land Tenure

This refers to unwritten land ownership practices by certain comm@siniinder
customary law. Kenya being a diverse country in terms &f @thnic composition has
multiple customary tenure systems, which vary mainly due to different agricultural
practices, climatic conditions and cultural practiddswever most customary tenure
systems exhibit number of similar characteristics as follows:

1 First, individuals or groups by virtue of their membership in some social unit of
production or political community have guaranteed rights of accessdoalad
other natural resources.

1 Individuals or families thus claim property rights by virtue ofittadfiliation to
the group.

Freehold Tenure

This tenure confers the greatest interest in land called absolute right of ownership or
possession of land for an indefinite period of time, or in perpetufeehold land is
governed by théand Registratbn Act, 2012 The Actprovides that the registration of a
person as the proprietor of the land vests in that person the absolute ownership of that
land together with all riglst privileges elating thereto.A freehold title generally has no
restriction & to the use and occupation but in practice there are conditional freeholds,

241d. at art. 60.
25|d. at art. 60(2).
26|d. at art. 61.
271d. at art. 63(d)(i).

28|d. at art. 62(g).
291d. at arts. 62(3), 67(2)s (a).
30|d, at at. 63(d)(i) and (ii).
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which restrict the use for say agricultural or ranching purposes onband
individualization was demanded by the colonial settlers who required legal guarantee for
the private anership of land without which they were reluctant to invest.

Leasehold Tenure

Leasehold is an interest in land for a definite term of years and may be granted by a
freeholder usually subject to the payment of a fee or rent and is subject also to certai
conditions which must be observedg. reléing to developments and usageeases are

also granted by the government for government land, the local authorities for trust land
and by individuals or organizations owning freehold land. The maximum term of
governmeh leases granted in Kenya is 98ars for agricultural land and urban plots.
There are few cases of 33 years leases granted by government in respect of urban trust
lands. The local authorities have granted leases for 50 and 30 years as appropriate

Public Tenure

This is where land owned by the Government for her own purpose and which includes
unutilized or uralienated government land reserved for future use by the Government
itself or may be available to the general public for various ubs.land is administered
under theLand Act 2012 These landswere vested in the president and who has,
normally exercised this poweahrough the Commissioner of Lands, to allocate or make
grants of any estates, interests or rights in or ovenlienated gvernment land.
However the new constitution grants those rights toNb€ which isgovernedby the
National Land Commission Act, 20ttfat specifies the role of NLC as:

A toidentify public land, prepare and keep a database of all public land, which shall
begeoreferenced and authenticated by the statutory body responsible for survey;

A evaluate all parcels of public land based on land capability classification, land
resources mapping consideration, overall potential for use, and resource
evaluation data foland use planning; and

A acquire land for public purposes

A solve land disputes and deal with historical land injustices

A share data with the public and relevant institutions in order to discharge their
respective functions and powers under this Act; or

A may equire the land to be used for specified purposes and subject to such

conditions, covenants, encumbrances or reservations as are specified in the
relevant order or other instrument.

Categories of government land include forest reserves, other governesemves,
alienated and ualienated government land, national parks, townships and other urban
centers and o gleerGovweraniest Lands Aa doessot tontain any notion
of trusteeship by government of the land to her people.

Notwithstanding ie foregoing, it is a common law doctrine to the effect tbatnmon
property resources such as rivers, forests and parks are held by the state in trust for the
general public Consequently, the stabannot alienate these resources or use them in a
way detrimental to public interestThis is the doctrine that would ensure thablic land
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cannot bealienated or committed to waste to the detriment of public intedéss. the

case thathe statutory framework for land ownership in Kenya is heavily intted by

common law jurisprudencen land ownership h e o wn e r ’'de therighgstotuse i nc | u
and abuse. In Kenya however, the development of physical planning legislation has

vested in the state the cumwlatirights of other land ownersThe regulatoy power is

referred to as police power.

LAND ACT, 2012

The Land ActlistheKenya’' s fr ame wor k computpérysacaaisitioon r e g u
of land (i.e. land, houses, easements etdhe LA was adopted o' May 2012 and

provides for sustainabdministration and management of land and land based resources
including compulsory acquisition.The Act is based on th2010 Constitution that

recognizes the rights of the landowner and the necessity for fair and just compefisation

LAND ACQUISITION PRO CESS-

Proof that compulsory possession is for public good

It is very explicit in the Land Act, 2012, Section 107, thdtemever the national or
county government is satisfied that it may be necessary to acquire some particular land
under section 110 of Inal Act2012 the possession of the land must be necessary for
public purpose or public interest, such as, in the interests of public defence, public safety,
public order, public morality, falic health, urban and planningr the development or
utilization of any property in such manner as to promote the public benefit; and the
necessity therefore is such as to afford reasonable justification for the causing of any
hardship that may result to any person having right over the property, and so certifies in
writing, possession of such land may be taken.

Respective Government agency or cabinet naestk approval oNLC

The respective Cabinet Secretary @overnmentagency orthe County Executive
Committee Membemustsubmit a request for acquisition of prigdand to theNLC to
acquire the land on its behalfThe NLC will prescribe a criteria and guidelines to be
adhered to by the acquiring authmst in the acquisition of landBut at the same time
the NLC may reject a request of an acquiring authotiwyundertake an acquisition if it
establishes that the request does not meet the requirements prescribed.

Inspection of Landto be acquired

NLC may physically ascertain or satisfy itself whether the intended land is suitable for
the public purpose whicliné applying authority intends to use as specified. If it certifies
that indeed the land is required for public purpasshall express the satisfaction in
writing and serve necessary notices to land owardor approvethe request made by
acquiring athority intending to acquire land.

31Land Act, 2012.
32The Constitution of Kenya, 2010 recognizes just fair and full compensation when compulsory acquisition of land is
made.
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Publication of notice of intention to acquire

Uponapproval NLC shall publisha notice of intention to acquire the land in #enya
Gazetteand County Gazetf€ It will then servea copy of the notice to every person
interested in the lanand deposit the same copy to the Regi&tiEne courts have strictly
interpreted this provision, requiring that the notice include the description of the land,
indicate the public purpose for which the land is being acquired atedtilséaname of the
acquiring public body>NLC will therefore be required to make a comprehensive notice
that includesdescription ofland, public purpose for which the land is acquired and the
acquiring public body.

The Land Registrar shall then make rgnin the master register on the intention to
acquire as the office responsible for survey, at both national and county deeel
references the land intended for acquisition.

Serve the notice of inquiry

Thirty days #&er the publication of the Noticef dntention to Acquire, theNLC then
schedules hearing for public inquiry.NLC must publish notice of this hearing in the
Kenya Gazetteand Countygazette 15 days before the inquiry meetamgl serve the
notice on every person interested in the lem8le acquired Such notice must instruct
those interested in the land to deliver to MleC, no later than the date of the inquiry, a
written claim for compensatiofd.

Holding of a public hearing

The NLC convenes a public hearing not earlier tf@hdays afer publication of the
Notice of Intention to AcquireOn the date of the hearing, theC must conduct a full
inquiry to determine the number of individuals who have legitimate claims on the land,
the land value and the amount of compensation payaktctolegitimate claimarit.

Besides, aithe hearing, the Commission shallmake full inquiry into and determine

who are the persons interested in the land; and receive written claims of compensation
from those interested in the landkor the purposes @n inquiry, the Commission shall

have all the powers of the Court to summon and examine witnesses, including the

persons interested in the land, to administer oaths and affirmations and to compel the
production and delivery to thdLC of documents of titleo the land. The public body

for whose purposes the land is being acquired, and every person interested in the land, is
entitled to be heard, to produce evidence and to call and to question witnesses at an

33 TheKenya Gazettés the official government journal in Kenya published by the Governfenting Press.

34Land Act, 2012, 107

35 Government of Kenya 1994. Coastal Aquaculture Limited v. The Commissioner of Lands and Settlement and the
Minister of Lands and Settlements. Mombasa H.C. Misc. Appl, No. 55 of 1994,
http://www.kenyalaw.org/CaseSearch/case_download.php?go=9711526415145458484048%&liaissed May 25,

2011.

This ruling was upheld by the Court of Appeal. Coastal Aquaculture Limitethe Commissioner of Lands and
Settlement and the Minister of Lands and Settlements. Nairobi. No. 252 of 1996,
http://www.kenyalaw.org/CaseSearch/view_peawl.php?link=4918623703602552991068dcessed May 25, 2011.

36 and Act, 2012 (112).

371d. at article 112.
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inquiry. It will also provide opportunity tohibse interested in the land to hear the
justification of the public authority in laying claims to acquire the land.

Valuation of the land

Part [ 11 of the Land Act 2h@ C@mmiss®re shalli on 1 1 ¢
determine the value of conclusivadence of (i) the size of land to be acquired; (ii) the
value, in the opinion of the Commission, of the land; (iii) the amount of compensation
payable, whether the persons interested in the land have or have not appeared at the
i nquiThisy cad be intgreted thatNLC must determine the value of the land
accordindy andpay appropriatgust compensation in accordance with the principles and
formulae stipulatedhat it will develop Nonetheless, just compensation could dso
interpreted as market rate@hefinal award on the value of the land shall be determined

by NLC and shall not be invalidated by reason of discrepancy which may be found to
exist in the area.

Matters to be considered in determining compensation:

Market value of the property, whids determined at the date of the publication of the
acquisition noticé® Determination of the value has to take into consideration the
conditions of the title and the regulations that classify the land use e.g. agricultural,
residential, commercial ordlustrial. Increased market valisadisregarded when:

1 It is accrued by improvements made within two years before the date of the
publication of the acquisition notice, unless it is proved that such improvement
was made in good faith and not in contemplatiof the proceedings for
compulsory acquisition.

1 Itis accrued by land use contrary to the law or detrimental to the health of the
occupiers of the premises or public health.

1 Any damages sustained or likely to be sustained by reason of severing suich lan
from other land owned by the claimant.

1 Any damage sustained or likely to be sustained if the acquisition of the land had
negative effects on other property owned by the claimant.

1 Reasonable expenses, if as a consequence of the acquisition, the claamant w
compelled to change his residence or place of business (i.e., compensation for
di sruption to the claimantds | ife).

1 Any damage from loss of profits over the lamdturring between the date of the
publication of the acquisition notice and the date them@issioner takes
possession of the larfd.

Matters not to be considered in determining compensation:
a) The degree of urgency which has led to the acquisition.

b) Any disinclination of the persond6s intere
c) Damages sustained by the claimbh which will not represent a good cause of
action.

381d. at article 112 and article 111.
39 Schedule 2 governing compensation.
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d) Damages which are likely to be caused to the land after the publication of the
acquisition notice or as a consequence of the future land use.

e) Increased land value accrued by its future use.

f) Any developnm at the time of acquisition noticeinless these improvements
were necessary for maintaining the lafid.

Award of compensation

Under the land Act 2012 section 117he State mapward a grant of land in lieu of
money compensat i ouponggredmam, angrovaded thie satue 6f the

land awarded does not exceed the value of the money compensation that would have been
allowable™ The law stipulates that any dispossessed person shall be awarded the market
value of the land? The new law is silet on relocation support or disturbance allowance
support.

Upon the conclusion of the inquiry, and once aional Land Commission (NLG)as

determined the amount of compensatibi,C prepares and serves a written award of
compensation to each legititeaclaimant®> The NLC will publish these awardsvhich
wilbeconsi dered “final and conclusive evidence
the value of the land and the amount payable as compen¥atidn Section115 further

stipulates that an awdushall not be invalidated by reason only of a discrepancy between

the area specified in the award and the actual area of theamdpensation cannot
include attorney’s fees, costs of obtaining
submitting writen claims.

Payment of Compensation

A notice of award and offer of compensation shall be serveeath person by the
Commission.Section120p r ov i d#dofferbampénsati on shall be p
to all persons interested in l#Adefore a ntice of acquisition is issuedSection 19

provides a supplementagpndition and states thdtthe size of land is greater than the

size of land in respect of which the award has been niz@eNLC shall compensate for

excess sizé as s oon la¥® Whereasuch amowntbis not paid on or before the

taking of the land, th&lLC must pay interest on the awarded amount antheket rate

yearly, calculated from the date the State takes possession until the date of the ffayment.

In cases of dispute,¢hCommission may at any time pay the amount of the compensation
into a special compensation account held by the Commission, notifying any persons
interested accordingly.If the amount of any compensation awarded is not paid, the
Commission shall on or bafe the taking of possession of the land, open a special

40 Schedule 3 governing compensation for compulsory acquisition.

4lLand Act,117.

42 and Act,Schedule

43 Land Act,115

44 Land Act,115

45 Land Act, This language reflects the language of the Kenya Constitution, 1963.
46Land Act, 119

47Land Act 115
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account into which the Commission shall pay interest on the amount awarded at the rate
prevailing bank rates from the time of taking possession until the time of payment.

Transfer of Possession an@wnership to the State

Oncefirst offer paymenthasbeen awarded, thHLC serves notice to all persons with
interest in the property indicating the date thev€&oment will take possessiorpon
taking possessioaf land, the commission shall ensure pagtra just compensation in
full.  When this has been dondL.C removes theownership of privatdand from the
register of private ownership and the land is vested imatienal or countysovernment
as public land free from any encumbrantes.

TemporaryPossession

The Commission haalsothe power to obtain temporary occupation of landowever,

the commission shall as soon as is practicable, before taking possession, pay full and just
compensation to all persons interested in the land.

Urgent Acquisiton

In cases of where there is an urgent necessity for the acquisition of land, and it would be
contrary to the public interest for the acquisition to be delayed by following the normal
procedures of compulsory acquisition under this Act, the Commission tale
possession of uncultivated or pasture or arable land upon the expiration of fifteen days
from the date of publication of the notice of intention to acquire, and on the expiration of
that time the Commission shall, notwithstanding that no award ées madgtake
possession of that landf the documents evidencing title to the land acquired have not
been previously delivered, the Commission shall, in writing, require the person having
possession of the documents of title to deliver them to thesiRagiand thereupon that
person shall forthwith deliver the documents to fRegistrar. On receipt of the
documents of title, the Registrar shallcancel the title documents if the whole of the

land comprised in the documents has been acquired; if antlyopthe land comprised in

the documents has been acquired, the Registrar shall register the resultant parcels and
cause to be issued, to the parties, title documents in respect of the resultant parcels. If the
documents are not forthcoming, the Regrstmall cause an entry to be made in the
register recording the acquisition of the land under this Act.

Opportunity for Appeal

The Kenya Constitution establishes Environment and Land €ouktticle 162 of the
constitution provides for the creation of sjaized courts to handle all matseon land

and the environmentSuch a court will have the status and powers of a High Court in
every respect. Article 159 on the principles of judicial authority, indicates that courts will
endeavor to encourage apptioa of alternative dispute resolution mechanisms,
including traditional ones, so long as they are consistent with the constit@metion

20, of theEnvironment and Land Court Act, 20&fnpowers the Environment and Land
Court, on its own motion, or oapplication of the parties to a dispute, to direct the
application of alternative dispute resolution (ADR), including traditional dispute

48 Land Act, 115 and 116
49 Land Act 2012, Section128
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resolution mechanisms.

Any person whose land has been compulsorily acquired may petition the Environment
and Land Cart for redress with respect to:
A The determination of such person's right over the land;
A The amount offered in compensation; and
A The amount offered in compensation for damages for temporary dispossession in
the case of the Gov equisitoaaof thédland®wi t hdr awal o

Partieswill pay feesas determined by Environment and Land Couhtich may waive
them completely or in part on grounds of financial hardghip

CHILDREN AND ORPHANS PROVISION OF LAND POSSESSION

The Land Act 2012Part llI, sectio 272 recognize the capacity of ahild as being

capable of holding title to land through a trustee and such a child shall be in the same
position as an adult with regard to child’s

THE VALUERS ACT

Valuation of land is a critical aspect of compulsory acquisition practice. Compensation
awards will be made by theNational Land Commissiorbased on land valuation
determined by registered valuers. The Valuer$3astablishes the Valuers Registration
Board, which regiates the activities and practice of registered valuers. All valuers must
be registered with the Board to practice in Keriylge Board shall keep and maintain the
names of registered valuers which shall include the date of entry in the register, the
address of the personegisteredthe qualification of thgperson andany other relevant
particular th& the Board may find necessaryAs of March 2011, there were 285
registered valuers in KenyAThe Valuers Act does not provide for a description of the
valudion procedures anthethods.

In case of professional misconduct, the registered valuer is guilty of an offense
punishabé with a fine (not exceeding K4i9,000 and/or imprisonment for three years.

Fees for land valuation in case of compulsory acqarsitire established based on the

valued the pr oper tsy00,809 at‘l pehaenRfeisri sdtu eKsaht > 0. 5 per
and are paid by those who requested the valuation.

WSDP subproject RAPs will make use of the services of registered valuers veho ar
approved by Valuers Registration Board.

50 Land Acquisitbn Act.at article 29(7).

51 Land Acquisition Acat article43.

2¢ A child shall be capable of holding title to I|land th
with regard to the child’s liability and obligations t
53 The Valuers Act, Chapter 53Bitp://www.kenyalaw.org/kenyalaw/klr_app/frames.papcessed May 25, 2011.

54 Government of Kenya, Kenya Gazette notice no. 2892, March 18, 2011. Registérechcticing Valuers.

55Legal Notice 32

roug.!
o th
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6. COMPARISON OF KENYA LAWS AND
WORLD BANK REQUIREMENTS

Table 2 next pageoutlines World Bank policieson involuntary resettlement and

compares them to Kenyan legislation onthe sainb.e Wor | d BahRolicg Oper at
on Involuntary Resettlement (O.P. 4.12 is widely accepted as reflecting international
standards on involuntary resettlemehtaws on land administration inKenya are
comprehensi ve but di ffer i OP 442 ({ingotuatdry way s
Resttlement) policy. For example,entittements for payment of compensation are
essentially based on the right ofvnership which limits the rights of noformal

occupants like slum dwelle squattersvhich theBank ©P 4.12policy recognizes.

The tabé also includes a compara ve anal ysis of Kenya’s Land
4.12 with recommendations on addressing areas of conflict. In all cases where the
Kenyanregulations appear less stringent than OP. 4.12 the bank procedpreposed

to apply.
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Table 2. Comparative Analysis of World Bank OP 4.12 and Government of Kenya requirements including measures to address gaps

OP 4.12

Kenyan Legislation

Comparison

Recommendation to
Address Gap

GENERAL REQUIREMENTS

World bank OP4.12 has overall policy
objectives, requiring that:

Involuntary resettlement should be

avoided wherever possible, or
minimized, exploring all
alternatives.

2. Resettlement programs should be
sustainable, include meaningful
consultation with affected parties,
and provide benefits tt¢ affected

parties.
3. Displaced persons should be

assisted in improving livelihoods
etc, or at least restoring them to

previous levels

1.

2.

3.

According to Kenyan Legislation,
involuntary resettlement may occur as
a result of projects implementeith
public interest.

The Land Act, 2012 Act outlines
procedures for sensitizing the affected
population to the project and for
consultation on implications and
grievance procedures.

The Land Act 2012 guarantees the
right to fair and just compensation in
case of relod#on.

1. The Law does not stipulate that
resettlement should be avoided
wherever possible; on the
contrary, as long as a project is for
public  interest, involuntary
resettlement is considered to be
inevitable.

2. Same as the World Bank

3. Just and fair compeason as
outlined in the Land Act 2012 is
not clear and can onlybe
determined byNLC which can be
subjective It is does not talk
about improving livelihood or
restoring them to prproject
status.

For each of the
WSDP  subproject,
ensure that
resettlemat issues are
considered at the
design stage of the
project in order to
avoid/ minimize
resettlement.

Implement World
Bank OP 4.12 policy

displaced should be
assisted in improving
their livelihood to

pre-project status.

OP 4.12

Kenyan Legislation

Comparison

Recommendation to
Address Gap

PROCESS REQUIREMENTS

Consultation:  Displaced  persons

should be meaningfully consulted and
should have opportunities to participate
in planning and implementing

resettlement programs

The Land Act outlines procedurefor
consultation withaffected population
by the NLCand grievancenanagement
procedures.

Same as World Bank

Implement consultatiorprocedures as
outlinedin both Kenyan legislation and
World Bank
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OP 4.12 Kenyan Legislation Comparison Recommendation to
Address Gap
Grievance For physical resettlement, Land Act 2012 clearly outline the steps Kenyan legislation meets OP4.12 N/A

appropriate and azessible grievance
mechanism will be established.

and process for grievance redress that
includesalternative dispute resolution,
re-nggotiation with NLC and is backed
by the judicial system through
Environmental ad Land Court

requirements.

Eligibility Criteria

Defined as:

(a) those who have formal legal rights
to land (including customary and
traditional rights recognized under the
laws of the country);

(b) those who do ndtave formal legal
rights to land at the time the census
begins but have a claim to such land or
assets—provided that such claims are
recognized under the laws of the
country or become recognized through
a process identified in the resettlement
plan (see Anex 10 A, para. 7(f));
and19

(c) those who have no recognizable
legal right or claim to the land they are
occupying

To determine eligibility:

Carry out resettlement censuBut-off
date for eligibility is the day when the
census begins.

The Land Act 202 provides that
written and unwritten official or
customary land right are recognized as
valid land right. The Law provides that
people eligible for compensation are
those holding land tenure rights

Land Act also recognizes those who
have interest or soenclaim in the land
such pastoralist or who use the land for
their livelihood.

The constitution re
of Il and even i f the
and payment made in good faith to
those occupants of land. However, this
does not include thosevho illegally
acquired land

Land Act 2012 provides for census
through NLC nspection and valuation
process

Kenya's Ldefined eligikality
as both formal (legal) and informal
(customary) owners of expropriated
land. However, it does not speciily
recognizeall uses of the land to be
compensated.

The constitution of Kenya on the other
hand recognizes ‘o
who do not have title and who the state
has an obligation to pay in good faith
when compulsory acquisition is made.

Same as World Bank

Ensue ALL users (including illegal

squatterslabourersrights of access) of
affected lands are included in the
census surveyr are paid(see Section

4).

Implement cuff procedures as
outlined inthe RPFand Keryan Law

WSDP Resettlement Policy Framework - RPF
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OP 4.12

Kenyan Legislation

Comparison

Recommendation to
Address Gap

Measures Preference should be given
to land based resettlement strategies for
displaced persons whose livelihoods
are landbased.

Cash based compensation should only
be made where (a) land taken for the
project is a small fraction of the

affeded asset and the residual is
economically viable; (b) active markets

for lost assets exist and there is
sufficient supply of land and housing;

or (c) livelihoods are not lardased.

World Bank OP4.12 Article 6(a)
requires that displaced persons are
provided with prompt and effective
compensation at full replacement cost
for losses of assets attributable directly
to the project. If physical relocation is
an impact, displaced persons must be
provided with assistance during
relocation and residential housing
housing sites and/or agricultural sites to
at least equivalent standards as the
previous site. Replacement cost does
not take depreciation into account. In
terms of valuing assets, if the residual
of the asset being taken is not
economically viable, congnsation and
assistance must be provided as if the
entire asset had been taken.

Compensation and other assistance
required for relocation should be
determined prior to displacement, and
preparation and provision of
resettlement sites with adequate
facilities, where required

Legislation provides for land for land

compensation but the Land Act 2012
does not state whether preference
should granted to land to land

compensation.

Land Act 2012appeardo prefermode
of compensation by the Governmeat
the dfected population

Land Act talks of prompt,ustand full
compensatiorbefore the acquisition of
land. However, interpretation of just
compensation is yet to be clearly
outlined through a specific schedule
defining just and fair compensation
have ot been put in place.

Att orney’ s fees, c
advice or cost incurred in preparing and
making written claimnot included in
just compensation

The Act is does nabut rightly stipulate
assistance forrelocation but we can
interpret that relocation costwill be
included in just compensation.

Land for Land provided for in the Land

Act but act not specific on when it

should applied except when the
affected person choses to receive land
to land award.

Cash based compensation seemseo b
the preferred mode ofawarding
compensation to the  affected
populationby Government of Kenya

Just compensation as stipulated in the
Land Actnotyetspecifically defined.

Land Act very clear on attorney fees
that it is not included. OP 4.1Rdludes
those cost as part of full replacement

OP4.12 requires that displacement must
not occur before all necessary measures
for resettlement are in place, i.e.,

measures over and above simple
compensation

Ensure that all alternative options are
considered in preference to providing
cash compensation (as bod in the
Entitlement Matriy.

Use World Bank OP4.12 procedures in
determining form of compensation

Implement prompt and effective
compensation at full replacement cost
for the loses of the assets.

Implement World Bank policy on
Attorney’ s fees.

Ensure that ALL resettlement options
are agreed on with PAPs and put in
place BEFORE displacement of
affected persons.

WSDP Resettlement Policy Framework - RPF
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OP 4.12

Kenyan Legislation

Comparison

Recommendation to
Address Gap

Valuation: With regard to land and
structurement “reedta
defined as follows:

For agricultural land, it is the pre

project or predisplacement, whichever
is higher, market value of land of equal
productive potential or use located in
the vicinity of the affected land, plus
the cost of preparinthe land to levels

similar to those of the affected land,
plus the cost of any registration and
transfer taxes.

For houses and other structures, it is the
market cost of the materials to build a
replacement structure with an area and
quality similar to o better than those of
the affected structure, or to repair a
partially affected structure, plus the
cost of transporting building materials
to the construction site, plus the cost of
anylabourand contractor
the cost of any registration at@nsfer
taxes.

Valuation is covered by theand Act
2012 and stipulates, as already
mentioned, that the affected person
receive fair and just compensatifsom
NLC, as determined biNational Land
Commission Valuers Act stipulates
that a residual amountf ®.5% of the
total valuation of an asset is expected to
pay the valuer.

Land Act 2012 talks of fair and just
compensation for the lost assets but it is
not specific of the exact amourr
procedures on the same.

The Land Act 2012 stipulates jushda
fair compensation.

Though one could argue that there is
some form of consistency between the
Kenyan Law and World Bank OP.4.12,
interpretation of
compensation has not be defined.

Interpretation of just and fair
compensation not clea
Interpretation of just and fair

compensation not clear.

Apply the World Bank OP4.12
valuation measures, as outlined in
Section 6, in order to fully value all
affected assets in a consistent manner.

Apply World Bank OP4.12 on
valuation ad compensation measures.

Apply World Bank OP4.12 on
valuation and compensation
procedures.

Monitor
Adequate monitoring and evaluation of
activities to be undertaken.

According to Land Act can be
undertakerCounty Land Boards.

Both Kenyan Law mad World Bank
policy advocates for Monitoring and
Evaluation

Implement as prescribed in tiworld
Bank OP4.12nd Kenyan Law

WSDP Resettlement Policy Framework - RPF
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COMPARATIVE ANALYSIS OF WORLD BANK OP 4.1 2

AND KENY ARESIENRE RELEVANT TO THE

PROCESS

Table 3: Comparative AnalysisofWor | d Bank OP 4. 12 and Kenyads requirements Relevant
Category of PAPs and Type Kenyan Law World Bank OP4.12

of Lost Assets

Land Owners Fair and just compensation which could beam of cash | Recommends landfor-land compensation. Othe

compensatior Land for Land

compensation is at replacement cost

Land Tenants

Constitution says that ‘o
level of pay in good faith. Land Act stipulates that they
entitled tosomecompensation based on the amiof rights
they hold upon land under relevant lavisowever, those
who acquired land illegally not entitled to any.

PAPs are entitled to some form of compensation what
the legal/illegal recognition of their occupancy.

Land Users

Land Act not ckar on Land Useralthoughin some case
they can receive some form of compensation depending
the determinatioby NLC

Entitled to compensation for cropsd investments made ¢
the land; livelihoodmust be restored to at least {m®ject
levels.

Owners of Temporary Buildings

The constitution of Kenyan respects the right to priv
property and in case of compulsory acquisitigost
compensatiormust be granted to the ownéor the loss
temporary buildings

Entitled to inrkind compensation or castompensation ai
full replacement cost includingabour and relocation
expenses, prior to displacement.

Owners of Permanent buildings

The constitution of Kenyan respects the right to priv
property and in case of compulsory acquisition, |
compensabn must be granted to the owner for t
permanent building

Entitled to inkind compensation or cash compensation
full replacement cost includingabour and relocation
expenses, prior to displacement.

Perennial Crops

Just and fair compensation foettoss of crops

As per specifications of this RPF, once approved by
Bank and disclosed at the Bank info shop,

WSDP Resettlement Policy Framework - RPF
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/.ELIGIBILITY C RITERIA, ENTITL EMENT,
VALUATION AND COMPENSATION

This chaptelis a summary description of the category of the affected gronger the
WSDPand thepotentialtype ofimpactsrelated to involuntary resettlemeni addition,
this chaptedescribes entitlements for each type and category of impacseamaut the
detailed requirements for determining the value of affectedtsaasé outlining the
process by which valuation will be undertakent also explainsentailment and
compensation measures.

CATEGORY OF PROJECT AFFECTED PERSONS
Affected groups undeNSDPsubproject investments ithis RPFwill include:

Affected Indivdual i An individual who suffers loss dand, property, otheassets or
investmentsnade on landivelihood, and/or access to natural and/or economic resources
as a result of theub projecinvestments funded undé/SDP.

Affected Household A househtd is affected if one or more of its members is affected
by WSDP sub projects either by loss of property, landndaccess, or otherwidas or
her livelihood could baffected in any way by project activitieBhey include:

1 any members in the househgldsen, women, children, dependent relatives and
friends, tenants;
vulnerable individuals who may be too old or ill to farm along with the others;

1
1 relatives who depend on one another for their daily existence;

. Vulnerable Groups andHousehold® — Vulnerable groups, individua or part of the
households may have different land needs from most households or needs unrelated to
the amount of land available to them, e.g.:

A Femaleheadechouseholds

Poor

nontfarming residents;

the elderly;

the sick;

the disabld;

I > > > >

56 Any community is vulnerable to the shock of broken attachments to land, jobs, markets and social life.
Such impacts take a toll in the form of economic and social setbacks. Individual persons and households
weather these setbacks differently. Some recover fully in a few months. Most recover partially during a
transitional period of one or more years. Some never recover. Persons, households, even entire
communities are notably predisposed to be adverselytedfdny resettlement because of -présting

poverty due variously to age and disability, economic disadvantage, or marginal social status. Due to these
various conditions, some households may not access compensation or participate in resettlement
developmat programs; may not own land, or enterprises; or are often crowded out by more powerful
elements in the society. Such fmesting extreme poverty is a reliable indicator of vulnerability to project
impact and the degree to which severe impoverishmdiielg to occur during a resettlement.
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Persos Living With HIV/AIDS;
Marginalizedand Vulnerable Personand
Orphansand Vulnerable Children

Slum Dwellers

Fisher folk

I > > > >

Vulnerable groups will be identified during preparation of investment specific WSDP
RAP preparation during the census sy.

Following is a brief explanation of some of the vulnerable groups identified for this RPF
and measures to address their vulnerabilities
1 Child-headed HouseholdsDrphans -Due to the impacts of the AIDS crisis

Kenyaand the past conflictaround tle country there are &onsiderable (some
estimates put it a20% of all children or 17°® million) number of orphaned
children, who have lost at least one pardiitese childrertoday fall into three
categories of care namely (i) those being looked afteridse relatives, (ii) those
being looked after by the government, local authoritieBlGOsand (iii) those
living alone and providing for themselves and other siblings. These children are
more vulnerable since they anoeareatftb e n
defend or stand up for them and also because they are considered too young to be
heard.

V O |

Measures mitigate vulnerabilitiesThe project shall ensure that any orphaned
children impacted by the project are well taken care affcess food,dication,
health among other social needs and their right to lost assets are.not lost

1 Unmarried womeRThese are women who may be dependentnate members
or others for support. Since an affected individual is able to name the person with
whom he/she iéinked in dependency as part of the household, resettlement will
not sever this link.
Mitigation measuresThe WSDPproject shall ensure they do not lose tlagicess
to family support and keep thaiights to lost assets and get support to initiate
livelihood related activities.

1 HIV/AIDS afflicted personsRelatively high percentages of the poor and total
population are living with HIV or are terminally ill withlV/AIDS. Many are
beneficiaries of numerous health programmes from the government, iteahat
organizations and the NGO communibjitigation measuresThe WSDP project
shall ensure HIV/AIDS affected household continue to access to medical
treatments and related nutritional support. Livelihood support programs will also
be initiated

57 WSDP is aware that Social Assessment for Wajir/Daadab was carried out. However, in view of costs and logistics,
we will use the findings of specific RAP census survey to identify vulnerable groups

58 According KenyaBureau of Statistics (KBS) there over 1.7 million orphans, of this, UNAIDS reports 1.1 HIV/AIDS
affected orphaned.
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i Singleheaded household§~emale/Male}These may depend oslatives,sons,
brothers, or others for suppoithe womenin particularshould not be resettled in
a way that separates them from their households as the very survival of their
households may depend trem. Their compensation must take into account all
these factors.
Mitigation measuresTheWSDPproject shall ensure they do not lose their access
to family support and keep their rights to lost assets and get support to initiate
livelihood related activies. Additional support will also be provided.

1 Smallscale female farmerSmallscale female farmers are also vulnerable
because they may not have men available within the household to carry out male
specific land preparation tasks. Either male relatiire other households help
them voluntarily, or tey hire men for cash, or food.and compensatiomwill
specifically include the labour costs of preparing new.land
Mitigation measuresThe WSDP project shall ensure theymallscale female
farmersreceivenecessary support and farmpgats to produce sufficient food and
support themselves. Their tenure rights will also be protected.

1 Disabled Disabled persons are also classified as vulnerable persons because of
the physical dismemberment.
Mitigation Measures:WSDP will be sensitive to their vulnerability and ensure
that additional support is providedttee disabled

1 Elderly personsElderly people farm or work as long as they are able. Their
economic viability may depend on how much land they farrhaw much they
produce because, by producing even small
others, they can subsist on cooked food and generous return gifts of cereal from
people such asheir kith, kin and neighbours.Losing land will affect their
econanic viability andresettlement would damage their economic viability even
more than losing land since it will separate them from the person or household on
whom they depend for their support.

Mitigation measuresThe WSDP project shall ensure that affectesinallscale
female farmers receive necessary support and faputgrto produce sufficient
food and support themselves. Their tenure rights will also be protected.

1 Affected local community- A community is affected if project activities affect
their sociceconomic and/or sockalultural relationships or cohesion. For example
project activities could lead inttoss of welfare or cultural erosion etc. In
addition, the investments und&SDP can cause breakdown of communities and
social networks due tphysical separation as a result of the investment specific
infrastructures if not mitigated
Mitigation measuresThe WSDP investments will be keeto avoid affecting
sociatcultural relationships or cohesion. Where this is occasioned, a Social
Impact Asgssment (SIA) will be undertaken to mitigate unintended social
impacts. Secondly, an Indigenous Peoples Plan will be prepared.
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1 Slum dwellers Slum dwellers are category of people who stay in urban informal
settlements. Their situation is characterisedalgt of vulnerabilities. They are
vulnerable to evictions due to lack of secure property rights. They are vulnerable
to exploitation by vested interests, criminal gangs, sanitation, environmental
hazards and labour hazards.

Mitigation MeasuresWSDP will be sensitive to their vulnerability and ensure
that before any suproject investment thatffectsthem is implementedhey are
meaningfully consulted and engagaa resettledWSDP project may negatively
impact on their incomes making them highly \arfable. This group is also
exposed to HIV/AIDS, droughts, storms and changes in fishing stock.

These household types are not mutually exclusive, arsihgle female heading a
household may be a smaltale farmer or an orphan may be HiV/AIDS affected
person. These groupsre particularly vulnerable to land acquisition activities, and as
such the following considerations will be made when project sites are identified and
PAPs listed. In addition, the list above is not an exhaustive list and the escmmmic
survey which will be done for preparation of project specific RAPs undeYM&8BP

needs to be exhaustive in the category of the affected people and their sources of
livelihoods.

The degree of sdiack for mostvulnerablepersons households andommunities is
commonly fortuitous: e.g., one household, all dfose cropland is taken, will baore
severely affected than a household witmparable landholding that losesly half its
cropland. The sources and variatiofisngpact and debilitating itk will be varied as to
require a casby-case approach for remediation.

Vulnerable Assistance Measures

A Vulnerable Assistance Programme will be developedM8DP for specific RAP to
providea safety net for vulnerable households. The objeetllebe to identify, assess,
support, remediate, and monitor projeffected households experiencingevere
hardship, as part of the overall Livadibd Assistance Package for eatbusehold.
Vulnerable persons will be specificallidentified, registered, and trae# through the
following means:

A Analysis of RAP sociceconomic survey data and case work on household
composition, assets, source of income, and food security
Community identified households receiving charity
Analysis of records or case work on each hbakkbeing compensated
Department of Social Welfare at tBeibCounty level

> > >

Eligibility for Vulnerability Assistance

The identification of vulnerable households will be on the following factors:
A Predisposition to economic vulnerability;
A The aged:;
A People vith disability;
A Single mothers;
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A
A

The infirm; and
Children.

Form of Assistance to Vulnerable Groups

Assistance may take the following forms, depdi ng wupon Vv uréquests abl e

and needs:

A

> > >

Assistance in the compensation payment procedure (e.g.icgcéxplainthe
process and procedures, make sure that documents arandeltstood);

Assistance in the pegayment period to secure the compensation mamely
reduce risks of misuse/robbery;

Additional cash to enable them restore their livelihood

Counselling in matters such as family and health;

Ensuring that the vulnerable enjoy equal opportunity during employment
procedures; and

Where alternative farming land is to be found, ensure it is at the most easily
accessible locations.

ELIGIBILITY TYPE FOR COMPENSATION

The following are some of the category of iagts eligible for compensationThe list,
though, can be added to when seecmnomic studynd censuandertaken for individual
investmentainderWSDP, wheae other types of impacts could be idiéed.

=4 =4 =4 -8 _9_9_9_°5_4°_-2

Land

Property

Land and property
Structures on land
Crops and trees
Livelihoods
Grazing land
Businesses
Community assets
Landing sites

All affected persons irrespective of their status or whether they have formal titles, legal
rights or not, are &ible for some kind of assistance if they occupied the land before the
entittement cubff date. The entitlement cwiff date refers to the time when the
assessment of persons and their property in the area is carrixt the preparation of
investmentspecific RAPs. Table 4 belowsummarizes the entailments for each group of
affected persons.
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ENTITLEMENT MATRIX

Table 4: Entitlement Matrix

Land and
Assets

Types of Impact

Person(s)
Affected

Compensation/Entitlement/Benefits

Agricultural land

Less than 20% of land holding affected

Land remains economically viable.

Farmer/ title holder

Cash compensation for affected land equivalent to replacement value

Tenant/ lease holder

Cash compensation for the harvest or product from the affected lasdedy
equivalent to average market value of last 3 years, or market value of the crop fi
remaining period of tenancy/ lease agreement, whichever is greater.

Greater than 20% of land holding lost

Land does not become economically viab

Farmer/Title holder

Land for land replacement where feasible, or compensation in cash for the entirg
Il andhol di ng ac c oeqdaltorgplatemenfcdsP’ s c hoi

Land for land replacement will be in terms of a new parcel of land of equivalent
and prodativity with a secure tenure status at an available location which is
acceptable to PAPs. Transfer of the land to PAPs shall be free of taxes, registra
and other costs.

Relocation assistance (costs of shifting + assistancedsta®lishing economitees
+ livelihood rehabilitation assistange

Relocation assistance (costs of shifting + assistancedstablishing economic trees
+ livelihood rehabilitation assistange

Tenant/Lease holder

Cash compensation equivalent to average of last 3'yeamar ket val u
and harvested crop, or market value of the crop for the remaining period of tenal
lease agreement, whichever is greater.

Relocation assistance (costs of shifting + assistancedstablishing economic trees

+ livelihood rehabilitation assistance
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Land and Types of Impact Person(s) Compensation/Entitlement/Benefits
Assets Affected
Land users Impact on livelihood Land less, encroachers Compensation to restore livelihood and ensure they will not be worse off as a re

the investments'’ activities.

Commercial Land

Land used for business partially affed

Limited loss

Title holder/ business
owner

Cash compensation for affected land

Opportunity cost compensation equivalent to 5% of net annual income based on
records for previous year (or tax records from comparable business, or estimate]
where suh records do not exist).

Business owner is lease
holder

Opportunity cost compensation equivalent to 10% of net annual income based g
records for previous year (or tax records from comparable business, or estimate|
where such records do not exist)

Assets used for business severely affectg

If partially affected, the remaining assets
become insufficient for business purposeg

Title holder/business
owner

Land for |l and replacement or compen
for land replaement will be provided in terms of a new parcel of land of equivale
size and market potential with a secured tenure status at an available location w
acceptable to the PAP.

Transfer of the land to the PAP shall be free of taxes, registratidmther costs.
Relocation assistance (costs of shifting + allowance)

Opportunity cost compensation equivalent to 2 months net income based on ta;
records for previous year (or tax records from comparable business, or estimate|

Business person is leas
holder

Opportunity cost compensation equivalent to 2 months net income based on tax|
records for previous year (or tax records from comparable business, or estimate|
the relocation allowance, whichever is higher.

Relocation assistance (costs of 8h)

Assistance in rental/ lease of alternative land/ property (for a maximum of 6 morn
to reestablish the business.

Residential Land

Land used for residence partially affected
limited loss

Remaining land viable for present use.

Title holder

Cashcompensation for affected land

Rental/lease holder

Cash compensation equivalent to 10% of lease/ rental fee for the remaining peri
rental/ lease agreement (written or verbal)

Land and assets used for residence sevel
affected

Title holder

Land for | and replacement or
on the replacement cost

¢ 0 mipased

Land for land replacement shall be of minim plot of acceptable size under the
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Land and
Assets

Types of Impact

Person(s)
Affected

Compensation/Entitlement/Benefits

Remaining areansufficient for continuing
use or become smaller than minimally
accepted under zoning laws

zoning law/ s or a plot of equivalent size, whichever is larger, in either the comm
or a nearby resettlement area with adequate physical and social infrastructure s
as well as secured tenure status.

When theaffected holding is larger than the relocation plot, cash compensation t
cover the difference in value.

Transfer of the land to the PAP shall be free of taxes, registration, and other cog

Relocation assistance (costs of shifting + allowance)

Landand assets used for residence sever|
affected

Remaining area insufficient for continued
use or becomes smaller than minimally
accepted under zoning laws

Rental/lease holder

Refund of any lease/ rental fees paid for time/ use after date of removal
Cashcompensation equivalent to 3 months of lease/ rental fee
Assistance in rental/ lease of alternative land/ property

Relocation assistance (costs of shifting + allowance)

Buildings and structures

Structures are partially affected

Remaining structures able for continued
use

Owner

Cash compensation for affected building and other fixed assets

Cash assistance to cover costs of restoration of the remaining structure

Rental/lease holder

Cash compensation for affected assets (verifiable improvemetes podperty by the
tenant).
Disturbance compensation equivalent to two months rental costs

Entire structures are affected or partially
affected

Remaining structures not suitable for
continued use

Owner

Cash compensation for entire structure and otked fassets without depreciation
equal to replacement cost, alternative structure of equal or better size and qualit
an available location which is acceptable to the PAP.

Right to salvage materials without deduction from compensation

Relocation asistance (costs of shifting + allowance)

Rehabilitation assistance if required (assistance with job placement, skills trainin

Rental/lease holder

Cash compensation for affected assets (verifiable improvements to the property
tenant)

Relocatim assistance (costs of shifting + allowance equivalent to four months re|
costs)

Assistance to help find alternative rental arrangements

Rehabilitation assistance if required (assistance with job placement, skills trainin
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Land and
Assets

Types of Impact

Person(s)
Affected

Compensation/Entitlement/Benefits

Squatter/informal dwelle

Cash compensation for affected structure without depreciation

Right to salvage materials without deduction from compensation

Relocation assistance (costs of shifting + assistance to find alternative secure
accommodation preferably in the community edidence through involvement of th

project

Alternatively, assistance to find accommodation in rental housing or in a squatte|
settlement scheme, if available)

Rehabilitation assistance if required assistance with job placement, skills trainin

Streé vendor (informal
without title or lease to the
stall or shop)

Opportunity cost compensation equivalent to 2 months net income based on ta;
records for previous year (or tax records from comparable business, or estimate|
the relocation allowance, wdtiever is higher.

Relocation assistance (costs of shifting)

Assistance to obtain alternative site togstablish the business.

Standing crops

Crops affected by land acquisition or
temporary acquisition or easement

PAP (whether owner,
tenant, or squatt)

Cash compensation equivalent to average of last 3 years market value for the m
and harvested croplus the labour cost

Trees

Trees lost

Title holder

Cash compensation based on type, age and productive value of affected trees p
10% premium

Loss of access to grazing

On livelihood

Households undertaking
grazing activities in the
affected areas.

Alternate Arrangement&ncourage adoption of zegrazing techniques,

Economic rehabilitation assistancerovide assistance to facilitate this s#ion...
For example, assistance with and payment for construction of newgizaiog
structures on alternative lands; provision of buffer lands for growth of cattle fodd
assistance with cultivation of fodder, provision of cattle fodder for lag pantt
cultivated cattle fodder becomes available.

Ensure that the livestock owners have access to land for grazing or ways to sus
their livelihoods.

Loss of access to water
sources

Loss of access to water for household usg
for household plots, et

Affected households

Replace water acce§sovide alternate access to water sources in the interim
period. Ensure that the investments
use and need for water and accommodate the users accordingly.

Loss of commuoal
properties such as burial
grounds and places of
worship, community

centres, and social

Loss of access to these sites, temporarily
permanently, loss of investment made.

Communities affected

Consultation Undertake consultation with affeed households to determine
appropriate arrangements and compensation if suitable. Replacing the soci
building such as schools and dispensaries.
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Land and Types of Impact Person(s) Compensation/Entitlement/Benefits
Assets Affected
buildings

Loss of livelihoods

Loss of means of livelihoods such as sma|
production, such as collection of forest
product, fishery, bee keeping, small
dependent jobs on affected assets, such
sand, forest, inaccessible water bodies ari

forest

Communities engaging in
nonfarming livelihoods
such as hunters and
gatherersfisher folk,
beekeeper.

Livelihood restoratin programs: Undertake to help the affected communities rest|
their livelihood.

Temporary Acquisition

Temporary acquisition

PAP (whether owner,
tenant, or squatter)

Cash compensation for any assets affected (e. g. boundary wall demolished, tre

removel)
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PROCESSESOF COMPENSATION AND ENTITLMENT

Formal Processes Involved With Compulsory Acquisition of Land
The following is the formal processes involved when land needegublic development
projectsis acquired

Step 1:An acquiring authority makes formal requedb theNLC indicating the purpse
of the land to be acquiredThe request should prove that the land is needed for public
purpose.

Step 2: The Commissionwill consider the request in view of the guidelinei$ the
Commissionis cawinced that the land is reged for public purpose, the
Commissionwill write to the Acquiring Agencyto that effect, and directs thbem
to acquire the land

Step 3:TheCommissionw i | | t hen gi ve atqbire tthe dardin o f I n
t he “ Ke nor @unty@azettet t i de by side wi t h t h
The public announcements will be made widely in standard mass communication
avenues such as newspapers and on the radio.

The “Notice of I ntention” mu s t mention t
which the landis to be acquired.he *“ Noti ce of I nquiry” mu ¢

fixed dates when persons interested in the subject land are tih gshbmclaims to
the NLC ortheirappointee.

Step 4:NLC will inspect the land and undertake valuation through any of the registered
valuer for just compensatiobefore issuing an award depending ontheir own
assessment and the repredsonia of interested parties as submitted at the inquiry.

Step 5: The award will then be issued in the prescribed form indicating the
amount of compensation awarded while the statement form gives the landowners
option of acceptace @ rejection of the awardlf the landowner accepts the awakd,C

or acquiring authorityvill issue afirst offer cheque whichmay beinterpreted ashe first
tranchein settlementDuring receipt, he landowner will sign an acceptance letter when
receving the first tranche

Step 6:After receipt of firsttranche@aNot i ce of Taking VAlidbe sessi on
issued by NLGor acquiring authoritypn the exact date of taking possessidine notice

will instructs the landowner to take his/hdle for amendment or cancellationlt

is copied to the Government Land Registrar to make necessary changes to the
affected deed. On the other hand, if the owner rejects the award\L@er

acquiring authority deposits tB money in special accounp e ndi ng the for
appealCompensatiomwill be basebn j ust compensation’

Step 7: After notice has been served NIAC acquiring authorityshall promptlypay; in
full, the remaining compensatian accordance with theasrd to the persons entitled
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Step 8: After thefull compensation and after lamés been acquire®LC or acquiring
authorityshall as soon as practicable ensure that a final survey is undertaken of the land
acquired.

Section 117 of Land Act 2012 allows for inkind compensation as follows:
“Notwithstanding anything contained in the Lands Act, where the land is acquired
for the Governmendr County governmentNLC may agree with the person whom

he has determined to be tharoprietor of the land that person, instead of
receiving an award, shall receive a grant of land, not exceeding in value the amount
of compensation whichNLC considers would have been awarded, and upon the
conclusion of the agreemehtat person shall, be deemed conclusively to have been
awarded and to have received all the compensation to which he is entitled in respect
of his interest. An agreement under subsection (1) shall be recorded in the award. Such
a grant can banother land or anything equivalent to the value of the¥4nd

Establishment of Sub-County Resettlement and Compensation Committee
(SCRCQ

For the purpose of th RPF, at eachSubCounty level where most sulproject
investments are likely to ben ad hoc SubCounty Resettlement and Compensation
Committee $CRCQ will be established tbelp ensurehat all legal processes involving
valuation and compensation are followed a@njust and transparent mannerThis
committee is proposed to ensure particgaind inclusion of stakeholders. It should be
noted that the Land Act 2012 provides for establishment of NLC wdhall establish
County Land Board (CLB)The roles of the CLB as regards land acquisition and
resettlement has not been defindd. a sens, the NLCwill advisethe role of CLB as
regards acquisitian However, ad hoSCRCCis proposed for the time being and is
subject to replacement once the Na@ices otherwise

The SCRCCwill ensure effective communication among between affected peiNa,
CLB and implementing agency.The SCRCC will include representative of NLC,
representative of implementing agency or acquirintperity?®, Sub-Countyland office,
social service departmengpresentative of an NGO, represgive of the PAPsamong
other membersThe SCRCCwill liaise between th®APs at the lower levethrough the
Locational Resettlement and Compensation Comm(tREC).

METHOD TO DETERMINE CUT-OFF DATES

The entitlement cubff date refers to the time when the assessment obpei@nd their
property inparticular projectareas is carried outvhich is the time when the census or
economic survey is initiatedThe establishment of a eaff date is required to prevent
opportunistic invasions/rush migration into drea

59 Land Act 2012, section 117.
60 Acquiring authority is the Implementing agency that has made formal request to acquire land.
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Where here are clearly no identified owners or users of land or assets, the respective
SubCounty and County Administration will notify the community leaders and
representatives to help to identify and locate the land asefowners These leaders

and repres#atives will also be charged with the responsibility to notify their members
about the established eoff date and its significance.The PAPs will be informed
through both formal notification in writing and by verbal notification delivered in the
presee of the community leaders or their representatives.

METHODS OF ASSETS VALUATION

Valuation is the process of determining the value of land, or an assEtARaposseses
or use Compensation for all land use and assets in kind or cash will beeédairthe
following:

A Land;

A Residential buildings, structures and fixtures;

A Cultivated crops (both cash and food crops) and trees; and
A Loss of businesses or employment.

In addition, resettlement and economic rehabilitation assistance wplfdvéled tothe
PAPs as outined in the Entitlement MatrixIt is essential thaf cash compensation is
selected thereplacemenvalues are used to establish actual compenstatiail projects
funded undefWSDP. A registered valuewith Valuers Registration Baod (VRB) will
undertake the valuation exercise, usexgsting market priceto establish replacement
cost Thiswill doneas part of the preparation of eankiestment specific RAP.

Al t hough the type of c¢ompens apensation inkind | be t#
will be preferred as cash payments raises issugardiang inflation and security.In
addition, provision of cash does not ensure

payment of compensation-kind, the timing and alternative dations will have to be
decided and agreed upon by each recipient, in consultation witindivddual project
SCRCC

VALUATION PROCESSOF ASSETS

Development of Standard Valuation Table

Due to theexpected investments und&SDPand the localized natuad the majority of
projectinterventions, it is anticipated that a relatively large number of ssoale asset
valuations will need to be carried out during the course ahtptementation ofNSDP.

Field Preparation of asset inventory

The first step will be to carry out an asset valuation survay part of the RAP
preparation The team willinclude the consultant contracted by the implementing agency

to carry out the RAP anthe SubCounty and/orregisteredand valuerwho will work

closely withSCRCC which will be established for the implementation of B&P in a

given projectSubCounty It will include a representative of the PAPBach asset will

be enumerated and inscribed on an inventory and a valuation of the asset carried out
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using the apprach described abovélhe values of each asset will then be recorded in a
register and shown to tla#fected person for agreemerithe register will be signed and
a copy given on & spot to the affected persoit this time, a copy of the grievance
proedure will also be given to the affected person as stated in the grievance redress
mechanism. The information collectedincluding censuswill have been compiled in
electronic and hard copy form, with a separate file for each affected household,

including:

A Census results;

A Asset inventory and valuation;
A Photographs; and

A Any other relevant information

The type of compensation will be an individual choice although every effort will be made
to instil the importance and preference of accepting in kind cosapien if the loss
amounts to more tma20% of the total loss of subsistence assefable 5 below
describes the forms of compensation.

Table 5.Forms of Compensation

FORMS OF COMPENSATION

Cash Payments

Compensation will be calculated in Kenya Shilj§ based on the replaceme
cost Rates will be adjusted for inflation.

In-kind Compensation

Compensation may include items such as land, houses, and other bui
building materials, seedlings, agricultural inputs and financial credits
equipment

Resettlement an
Economic
Rehabilitation
Assistance

Assistance may include livelihood restoration measures, moving allow
transportation and labour

WSDP is aware that cash compensation will be the most preferred mode of payment by
pr oj e
also clear to WSDP that cash compensation leads poor households, who are losing houses

most PAPs gointy y

and land, to spend on shaerm spending leading to longerm impoverishments of

previous Government of Keny

a

PAPs. Cash alsleads to negative impacts for women as payments are generally paid to
mal e househol ds’ heads. To mitigate
households incorporate women as signatories to their accounts.

For this WSDP will prefer ikind conpensation.One purpose of using -kind
compensation will be to reduce inflationary pressurghencost of goods and services.
Local inflation may still occur and thus market prices will be monitored within the time
period that compensation is being maéadlallow for adjstments in compensation values.
The issue of security, especially for people who will be receiving cash compensation
paymentswill be addressd by the local administrationThe timing and venue for in
kind compensation will be decided leachimplementing agency in charge of specific
investment withconsultation with the PAPs amdth the assistance &CRCC
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METHODS FOR VALUING ASSETSIN KENYA

Valuation is not an exact scienc&here are, however, certain fundamentals and basic
apprasal methods which will enable the valuer to arrive at a logical and supportable
estimate of value of property owned bjHs Any valuation model to have validity it

will have to produce an accurate estimate of the market pfice.methodwill therefore

have toreflect the market culture and cotidns at the time of valuationThe following
method will be considered:

Investment method

Theinvestmenimethod will treat property like any other investment in the market, where
the main factors influencinghvestment decisions are security of principal, adequate
yield, security of income, administrative costs and capital growth. The procedure is to
capitaliz the rental income (net of expenses or outgoing) using a coefficient based
on the prevailig market yield. Yield adjustments will have to be made where income is
terminable. Where overship will accue in futue or the expected income stream is
likely to change, the benefit is deferredam appropriate rate, where adequate market
data are avible Where sale and rental transactions are rare, and there is scarcity of
comparative data on rental and capitalization rates, the method will not be used.

Direct comparison method

The method will be used to value assts by comparing like with like. It is a very reliable
methodif current market information is avail able on sale prices and rentals. It is usual to
reduce sales or rented information to unit price for compensation pupos.

Replacement Cost Approach

Replacement CostApproad), is where market sde and rental informaion is not avail able,
value can be ariived at by usingthe cost approac - that the costs afeplacing assets
based on damagesaused by project operations.The approach involves direct
replacement of expropriated assetsl a&covers an amount that is sufficient for asset
replacement, moving expenses and other transaction ¢bsdsis the method that will

be preferred when compensating alWSDP project affected persons

Gross Current Replacement Cost

Gross Current Replageent Cost (GCRC) is defined as the estimated cost of erecting a
new building having the same gross external area as that of the existing one, with the
same site works and services and on a similar piece of land.

OTHER METHODS

Rates from Contractors:

When rate schedules do not exist or are out of date, recent quotations by contractors for
similar types of construction in the vicinity of the projeatl be used for calculating
replacement costs. In projects offering the options of cash compensatioeroatate
accommodation, the construction cost estimates for alternative accommodation could be
used for calculating cash compensation payable.
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Schedule of rates from Ministry of Public Works:

Ministry of Public Works have a schedule of rates for preparastimates for
construction projects, which the consultant can use to assess costs for construction
materials and labour. When applied to calculate replacement cost, rates current for the
period of actual replacement must be used.

As noted earlierto canply with OP 4.12, under thRPFthe replacement cost approach

will be used, which includesll expenses to replace a lost property and/or lahal.
depreciation will be used since the crux of this approach is that the people who lose land
and assets wilbe able to replace them at least at the pre project level.

CALCULATION OF COMPE NSATION BY ASSETS

The following methods of calculatiomwill be adopted for the preparation of the
aforementioned standardized asset valuation tables and/or the applicapatitt case
by case valuations in the case of projects that have significant impacts.

Compensation for Land in urban areas
The compensatiowill be based on replacement cost, whieii be the market price plus
the cost of buying a new plot of land ahé fees and taxes involved.

Compensation foAgricultural Land

The WSDP project will provide first replacement of land fany affected landIf
receiving land as compensation, the affected party will then be compensated for the
labaur required to replat the crops. In the case where there is no alternative land
available, cash compensation at full replacement value will be providedwilhibe
valued based on the prevailing market value in the locality to purchase an equally
productive plot of land ithe same locality.

Any associated costs of purchasing the land i.e., taxes, registration fees will be included
in the compensationCompensation will also be done for any improvement made on the
land with calculation made using current prevailing markées for labour, equipment

and materials. In cases where land lost is only a small fraction of total land owned by the
PAP, but renders the remaining land as unusable, the compensation provided will be
calculated based on the total land affected (ite2,actual land lost plus the remaining
unusable land) In addition, the PAPs will be compensated for any permanent
improvements made to the land (for instance water distribatiwhsupplylines). This

will be calculated based on the pricerméking thepermanent improvement at current
prevailing market rates for labour, equipment and materials.

Compensation for land is aimed at providing a farared land ownersvhose land is
acquired and used for project purposes, with compensation for land laboznopridss.

Th e f ar meis one oftheabiggest nvestmenhe/she makes in producing a crop
which is higher than all other inputs such as seed and fertilizer. As a result, compensation
relating to land will cover the market price of labour investedvell as the market price

of the crop lost.
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Land Measurement

For purposes of measuring landder WSDP, the unit of measurement would be that
which is usedand understood by the PA#Ad if a traditional unit of measure exists in the
rural areas, that unwill be used.If a traditional unit of measurement does not exist in a
particular area then it is recommended that land should be measured in metres or any
other internationally accepted unit of measurement.

However, in such an event, the unit trebeing used must be explained to the affected
farmers/users and must somehow be related to easily recognizable land features that the
communities are familiar with, such as using location of trees, stwetgpas immovable

pegs. The most important congesf this exercise is to ensure that the affected person is
able to verify using his/her own standards/units of measurementzéhefdand that is

being lost. This will ensure transparency in the system and will thus avoid subsequent
accusations of wry measurenmgs or miscalculation of areasA farmer should know

how much land he/she is losing, in terms of size and the replacement land must be at least
of that same size and comparable value as land lost

Calculation of Crops Compensation Rate

The canpensation of the cropsill be paid at market rate for the productitmst. This

rate incorporates the value of crops and the value of the labour invested in preparing new
land. Market value isequivalent to average of last 3 years market value for therena

and harvested cropThe value of théabourinvested in preparing agricultural land and
ploughing will be compensated at the average wage in the community for the same period
of time.

Crop Values Determination

The value ofeachstaple cropaffectedwill be taken as the highest market price (over 3
years) reached during the yedihis will be validated from current market prices of crops
as kept bysubCountyAgricultural office.

The labour cost for preparing replacement land is calculated on whabuld cost a
farmer to create a replacement land. This value is found by adding together the average
costs of clearing, ploughing, sowing, weeding twice, and harvesting the crop.

The labour costs will be paid in Kenya Shillings at the prevailing mankdes. For
transparency reason, all lalabourwill be compensated for at the same rate. If the land
is nee@dat agriculturally critical date when farmer or PAPs will not have enough time to
prepare another land without assistance, support will bedadvn the form ofabour
intensive village hire, or perhaps mechanized clearing, so that replacement labe wil
ready by the sowing datesThe farmer will still continue to receive his/her cash
compensation to enable him/her to pay for sowing, weeghgharvesting.

Compensation for Buildings and Structures

Compensation will be @id by repladng stucures sich as houses, buildingdjuts,farm,
outbuildings, latrines and fences onaltemative land provided as anin-kind compensation.
Cashcompensation would be availableas preferredoptionfor structures lost, that are not
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the main houseor housein which somene is living. The ongoing market prices for
constuction materials will be determmined. Altematively, compensation will be paid in-
kind for the replacament costswithout deprecidion of the structure. The second option is
provision of cash compertsan at full replacement valueReplacement values will be
based on:

A Measurements of structures and detail of materials used;

A Average replacemenbsts of different types of household buildings and

A Structures based on collection of information on the numbers and types of
materials used to construct different types of structures (e.g. poles, bricks, rafters,
bundles of straw, corrugated iron sheetsors etc.).

Prices of these items collected in different local markets;

Costs for transportation and delivery of these items to acquired/ replacement

land or building site;

Estimates of construction of new buildings includedgpur required;

Any associted taxes, registration fees.

Tou I I I I

Voluntary Land Donation

For land donated voluntarily for WSDP projects, a written consent must be undertaken by

the owner of the land and also consented by the family of the owner and witnessed by the

Chief. An agreement wilthen be prepared by County Lawyer, signed by the owner and
witnessed by the ChieT.he project will have to ensure that (i) the potential donors have

been appropriately informed and consulted about the project and the choices available to

them, that potaral donors are aware that refusal is an option, (ii) that the donated land is

mi nor and that the donation wil/ not reduce
donor is expected to benefit directly from the project, and (iv) no household i@hoisat

involved,

Compensation for Community Assets

Community assets include commundwned assets such as water points, wells,
marketplaces and community/ public facilities (e.g., schools, clinics police posts).
Community assets will be identified thrduthe census and enumeratidthe event that
community assets are affected - kind and new facilities will be provided even if there

are existing facilities at the new location, except if such assetsohmeeded in the new

place. However if community trees are affectedhe community will be compensated
through provision ohew seedlingequivalent to the value of lost tre€&ome community

assets such burial grounds in rare case may need to be moved, therefore the cost of
moving graves and relatestructuresvill be consideretly the project

Compensation for Sacred Sites

This RPF is conscious of the fact that valuation of sacred places is a difficult undertaking
because of the complexity of placing monetary value on a aukite Additionally,
mostsacred sites belongptonly to anindividual but a family, village or community

Under his RPFto the largest extent possible, the sacred sitesuaadof land that is
defined to be culturadnd/or sacregroperty by the Banks Safeguards OP 4uill be
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avoided Sacred sites will include but not restricted otdy museums, altars, initiation
centres ritual sites,ancestratombs trees, stonegnd cemeteriewhich are considered
sacred by the project affected personst will also include oher such sites or
places/features that are accepted by local laws (including customary), practitentradi
and culture as sacredHowever, if the impact on some cultural sites is unavoidable,
outmost care will beakento ensure that all related adties affecting such sites and
compensation is culturally appropriate and acceptable to the involved cotyraoii

that all the processes are done in a consultative manner and with full participation of the
affected communities.

Compensation for Loss of Berprises

Business structures in project areas will be replaced in an appropriate location as outlined
above. In addition, compensation will be paid for the lost income, profits and production
during the transition period (time lag between losing the legsiand restablishment).

If it is not possible or preferable to provide replacement site for an affected
business/enterprise, the full replacement costetestablishthe business, as described
above, will be provided.

Compensation for vegetable gardeand beehives

Most vegetablegarden form part of the residential space of most homeakough
miniature in size, they make <critical compo
supplement through provision of vegetablasntil a replacement gardenasts tobear,

the family displaced (economically or physically), will have to purchase vegetables in the

market for daily use.The replacement costs therefore, will be calculated based on the

average amount that an average town dweller spends on bugsggitams for one year

per adult from the local markeBeehives are placed in various locations in the bush by

individuals gecializing in honey gatherindf such hives will be disturbed by the project

activities, or access to hives is denied, beeksepéll be free to move them, and

hopefully the bees M/ adapt to the new locationsBeekeepers will be compensated by

the value of one season’s production costs
reasonable costs associated with moving the.hiv

Compensation for horticultural, floricultural and fruit trees

Papaya, Banana, Guava, spice crops, medicinal and aromaticwiliofism a set of
primary fruit trees that are likely to be found in project targeted area and are estimated to
account fora significant amount of all fruit bearing trees. They are primarily important as
a source ofsubsistence food for familipgash produce that contribute to the export
economy;petty market income in some areas, asithde (in the case of mango trees).
For banana trees, they have a relatively much shorter producteenbrmally, than
mango trees. For species, banana trees will not bear fruit more than angear
Therefore, compensation for banana treslé be based onthe full market rates for
banana harvested in that year and fave additionalear. The second year payment is

for the replacement cost of planting a new tree, looking after it and harvesting it which
could all be done in one yeaflhis method in general is used foees/plants thdtave a
relatively short life.
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Mango tree and other fruit bearing trees with longer life spilrbe compensated on a
combined replacement/market value. Mango trees used for commercial purposes will be
compensated at market value based on historicaliptioth records.

If households chase to resettle, they will be compensated for thedaborested in the

trees they leave behinBor this RPF,lte compensation rate will be basedtioa value of

the mango and other fruits harvested in one season pllyighe years of the maturity

of the tree. The compensationould also be in the form gfroviding a combination of

new grafted and local trees to farmers, as well as cash payments to offset lost yearly
income.

Other domestic fruit shade trees,

As defined in thisSRPF,individuals will be compensated for wild trees which are located
in their land. Wild productive trees belong to the community when they occur in the bush
as opposed to fallow land. These trees will be compensated for under the uoflifedla
community compensation.

Compensation for livelihood that are not necessarily land base

For those who have small production and that production is a major part of their
livelihoods, such as forest fruit and herbs collectors, fishermen, beehiyerkee
livestock owners, tenants, those working on land, sand collectors, earning an income,
which is affected by any o#WSDP sub projectinvestment. The RPFproposes full
livelihood restoration and support to such vulnerable groups affected by thet projec
activities.

Livelihood Restoration for Economically Displaced

A Promptly compensate economically displaced persons for loss of assets or access
to assets at full replacement cost;

A In cases where land acquisition affects commercial structures, conmgpénsat
affected business owner for the cost ofestablishing commercial activities
elsewhere, for lost net income during the period of transition, and for the costs of
the transfer and reinstallation of the plant, machinery or other equipment;

A Provide refacement property (e.g., agricultural or commercial sites) of equal or
greater value, or cash compensation at full replacement cost where appropriate, to
persons with legal rights or claims to land which are recognized or recognizable
under the national Ves;

A Compensate economically displaced persons who are without legally recognizable
claims to land for lost assets (such as crops, irrigation infrastructure and other
improvements made to the land) other than land, at full replacement cost. The
client is na required to compensate or assist opportunistic settlers who encroach
on the project area after the @it date;

A Provide additional targeted assistance (e.g., credit facilities, training, or job
opportunities) and opportunities to improve or at leastorestheir income
earning capacity, production levels, and standards of living to economically
displaced persons whose livelihoods or income levels are adversely affected; and
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A Provide transitional support to economically displaced persons, as necessary,
based on a reasonable estimate of the time required to restore their income
earning capacity, production levels, and standards of living.

For loss of Agricultural Income WSDP will focus on improving welbeing and
adaptation capabilities of the affecte@ople, enhancing resilience and livelihood
adaptation and ensuring natural resource sustainability. To generate alternative source of
agricultural income, if PAPs will stay in the settlements and have sufficient land for
cultivation (in case of unavailaily of land, they can pur@se by their cash
compensation), WSDP will continue the-gaing agricultural activity in smaller areas of

land in more intensive manner but learn and then use good farming practices to be able to
increase crop yield.
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8.PREPARING & APPROVING
RESETTLEMENT AND
COMPENSATION PLANS

This chapter describes how a deteration will be maddgscreeningpn whetheMWSDP

sub projecinvestments will lead to physical or economic displacements. If through the
screening process, it is detemad that displacement will occur, then the section
highlights the steps, process and methodoldgiepreparing RAPs.The RAPs for each
investment will be prepared in accordance with this RPF

THE SCREENING PROCESS

Screening

Given the diverse typed mvestments under th& SDPand as a result different severity
of impacts,eachinvestmenthat is proposed to be includadderWSDPwill be screened
by the WSDRPCT which will be established und&OW!I for overall coordination of
WSDP related activitiesand classified according to ipotentialsocial economic and
environmentaimpacs. Screening will be based on the defined area of impeaichary
engineering drawings, maps aiidvailablesatellite images of the project area showing
homes, farmsworkplaces, schools, health posts, places of worship and iatheidual
and community assets

If screening determines that resettlement is likely, the next step will be to initiate
resettlement planning, consultation and the preparation of a RAfe steps to be
undertaken for eadndividual ResettlemerAction Plan (RAP)include an identification

of Project Affected Psons (PAPs)a socioeconomic census and asset inventory of the
area and consultationEach RAP when preparedll contain the analsis of alternative
sites undertaken during the land screening process.

Once the decisiors made on the location af givenprojectunderWSDP and screening
done by thePCT indicate that the project will affect land and/or livelihoatie
implementing agncy will make a written request to NECof the intention forthe
acquisition of the identified area fohe proposedVSDP sulproject land. NLC will
inspect the land and grant approval for the land to be acdoiréde implementation of
the project With this approvalNLC shall then go ahead and make a written notification
through theKenya Gazetteor County gazett®f the intention to acquire the identified
land for public purposes

SinceNLC is a relatively new institutiomvith limited devolved stucturesof her own
this RPF proposs the constitution of an ad ho&ubCounty Resettlement and
Compensation Committee(SCRC(Q, whose membership and functions is
comprehensiVg described irChapter 9 oinstitutional Arrangemenater.

61 NLC is thelegal body, approved by the law to make all compulsory acquisitions (Land Act 2012, National Land
Commission Act 2012 and Constitution of Kenya 2010.
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With this committe in place, the RAP process will be set in motion

First, the SCRCCwill begin by meetingwith the affected community to inform them
about the potential project in their area and its possible impacts on land and livelihoods.
A RAP shall then be prepared bythe qualified cosultants contracted byhe
implementingagency forthe identifiedWSDP investment. The consultavill work

closely with thetechnicaldesign teamPCT Safeguards teasndCounty Land Office

The following procedural guidelines wilpaly when it is determined that a RAP would
be developed.

1 All affected individuals will be notified by NL@ither directly or through County
Land Board (CLB)

1 All potential PAPswill be identified (through a scoping exercise) and informed
about their opons and rights pertaining to compensation for land and assets to be
acquired bya givenproject;

1 PAPswill be consulted about land acquisition and compensation and offered
technical and financial options, including the most economically feasible
alternaives;

1 PAPswill receivereasonable compensation at full replacement cost for losses of
assets and access attributable to thepsafect.

1 PAPswill be enabled to restore and preferably improve their living standards
compared to prproject ones

PREPARATION OF A PROJECT SPECIFIC RAP

As soon agnvestment/projeds approvedo be financed undéhe WSDP, the
implementingagencywill initiate a consultative and participatory process for preparing
the RAP as follows:

(i) A socioeconomic survey/census will lsempleted to determine scope and nature
of resettlement impactacluding the number of PAPs, the number and size of the
assets, the economic activities, the other secamomic data, and productive
assets to be affected, among others

(i) The socieeconome assessment will focus on the potential affected communities,
including some demographic data, description of the area, livelihoods, the local
participation processsociccultural characteristics of the population. This
together with the census willstblish baseline information on livelihoods and
income, landholding, etc.

Aside from the census and socioeconomic survey, which are the basis for collecting data
and information on the PAPs and their asshtsfallowing guidelinesvill be used when
the RAP isbeingdeveloped.

(). Consultation and participatory approach&sarticipatory approactvill adopted
to initiate the compensation proce€sonsultationswill start duringthe planning
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(ii).

(i)

(iv).

stages when the technical designs are being develogpadl at theland
selection/screening stage. The process therefore seeks the involvement of PAPs
throughout the censusd socioeconomic studgr identifying eligible PAPs and
throughout the RAP preparation process.

Notification; All eligible PAPswill be informed alout theprojectand the RAP
process. A cubff datewill be established as part of determining PAPs eligihility
which is the date the census or the socioeconomic survey is initintegecial
cases where there are no cleadgntifiableowners or usersf the land or asset,
the RAP team must notify theespective local authorities and leaders. A
“triangul at i on-= affectéd persoris;0 commaunity deaders and
representatives; and an independent agent (e.g. local organization or NGO; other
govermment agency; land valuepmay help to identify eligible PAPs. The RAP
team wilt notify PAPs about the established -oft date and its significance.
They will be notified bothin writing and by verbal notification delivered in the
presence of all theelevant stakeholders.

Documentation and verification of land and other asd€tsC, legal agency
responsible fothe approval of compulsory land acquisitiand compensation for
national and county development projedtsgether with a contracted regisd
valuer, andthe SCRCC will arrange meetings with PAPs to discuss the
compensation and valuation proce$or each individual or household affected
by a given investmerglbproject the RAP preparation team will complete a
Compensatioriorm containirg necessary personal information on the PAPs and
their household members; their total land holdings; inventory of assets affected,;
and demographic and soe@onomic information for monitoring of impacts. This
information will be documented inraeport and witnessed by an independent or
locally acceptabléody such asSCRCCor an NGO in the localityThe reports

will be regularly updated and monitored.

Compensation and valuatiorhll the types of compensation will be clearly
explained to the individualand households involvedby consultant, NLC
representative an8CRCC This will refer especially to the basis for valuing the
land and other assetwhichwill alwaysbe donein the presence of the PAPs or
their representative®©nce such valuation is esliabed, theNLC will produce in
presence 08CRCGC a Contract or Agreement that lists all property and adisats

will be acquired by the project and thges of compensation selectedable 4
above provides sample of entitlements thate eligible 6r compensationThese
options include irkind (e.g. replacement housing) and cash compensation. All
compensation should occum the presence of the affected persons and the
community local leaderdf cash compensation is the preferred choice of the
PAPs, the means to provide such cash compensation will be decided by the PAPs,
e.g., through a clygie direct deposit to the PARaccountor direct payment in
cash to PAPs given thaiccess to bankingg sometimes a challenge in remote
environment
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(V).

(vi).

(vii).

(viii).

(i%).

From ths point, the provisions of this RPF will be utilised up to payment of the
compensation package including resettlement support where appropriate. The
costs associated with resettlement or relocation will be included irR&fR
budgetdor dl subprojectsunderWSDP.

Payments The Governmentof Kenya throughthe Ministry of Finance will
provide funding to the Ministry of Water and IrrigatioMQW!I), which is the
overall implementingagency for theVSDP. MOWI shall upon receipt of the
approved RAP, provelfundsdirectly to NLC with the approved RAPRI the
actual compensatiorpurposesand acquisition of landNLC with the help of
SCRCCand CLBwill make avardto the PAPs.

Grievance Mechanisnkstablishment of grievance mechaniasill be one of the

key requirements of the RAP processesveryWSDP investment One of the

key rolesof the propose@CRCGC under individuaWSDPinvestment will be to
address disputes. Grassroa based disputes will be dealty Location
Resettlementaind Compensatio@ommitee (LRCC) led by the administrative
chiefs. All PAPs will be informedby the SCRCCand LRCC how to register
grievances or complaints, including specific concerns about compensation and
relocationas well as dispute regarding livelihood restoration nreasiThe PAPs

will be informed about the dispute resolution process, specifically about how the
disputes will be resolved in an impartial and timely manner.

Environmentaland Land Court will provide opportunity for appeal when a
solution will not be foad using the established local mechanisms. The court will
deal with land and compensation related disputéswever,the Land Act 2012
and Environmentand LandCourt Act 2011 advocates for alternative dispute
resolution (ADR) methods in tackling land redd disputes. Alternative dispute
resolution approaches will bgiven preference antlased on customary rules,
arbitration or thirdparty mediation. ADR will be promoted or defended as a
resolution to disputes related to resettlement and land.

Consutation Following disclosure of all relevant information through the project
communication channels and the independent grievance mechaalistne
WSDP subprojects will provide for informed participation of affected persons
and communities, including Bb communities, in decision making processes
relatedto resettlement.

APPROVAL OF RESETTLE MENT ACTION PLANS :

All RAPs developed fowSDP project investmentwill be reviewed by th&VSDRPCT

and the World Bank. For quality assurance, it is requiredRA&ts prepared faspecific
investmentde submitted to the World Bank for review to ensure that they are produced
in line with principles of this RPF and safeguards quality cont@®&ps in qualityshall
beaddressethroughreviewersand the contractecaosultants.
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Oncethe individual RAPs are approved, they should be disclosed in therg@una in

the Bankinfo shop In addition, each RAP should be available in the localities where the
investments are intended for. The entitlement section of ea¢h d®d the entitlement
matrix should be translated into the local language and be distrianexg the affected
communities.

FIGURE 1. RAP SCREENING AND APPROVAL PROCESS

Timing Task Tool
During subproject approval Screening Screening checklist
Process with environmental form

Screening process

On receipt of permit for subproject,
Where resettlement identified Creation of Sub-project RPF
Resettlement and

Compensation Committee

Set cut-off date, prepare and implement consultation RPF
And grievance plans

Validation and verification g4—p Validation and verification

RAP should be completed within
one month of PAP validation '—— RAP Review and Approval

Before subproject commences RAP Implementation
implementation. Before people

are displaced

List of indicators

Throughout project baseline dev.

Monitorin
Monthly/quarterly monitoring i
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9. IMPLEMENTATION ARRANGEMENTS

The overall coordination of the projscunder tb WSDP will be provided by the
Ministry of Water and IrrigatiofMOWI) through theWSDRPCT. The PCT has the
overall role of thecoordinationand quality control, and among its other roles, it ensures
that the investment prepare the needed safegurstisment, in this case the RAP, in
accordance to the RPHRdowever,each investment und&/SDP is implemented by
particular county WSDRPCT will screen proposed projects to determiheitt viability

and feasibility. Once a project is proposed for fungli?CT will prepare aoRs for the

RAP consultant,the RAP developed as required, andbsequently reviewedThe
preparation and implementation of individual RAPs is the responsibility of the relevant
implementingagencies.

The Departmenfor Water Suply and Sanitatiomn the Ministry of Water and Irrigation

(MWI) is the executing agendpr WSDP. It will be responsible fooverall project
managementand formonitoring and. However, given that all participating entities are
procuring, implementing and monitoring their own project activitet, he mi ni st r vy’
project managemerteam is expected to be very lean and integrateith existing

structures.

Counties and their WSPs whle the mainmplemening agencies, because according to

the Water Act 206, they are responsible for all county water supply and sanitation
infrastructure and servicedater Services Boards will in future only be responsible to
implementinter-county activities. Therefore, CWSB will be the implementing agency

for the bulk vater subcomponent under component 1, because the bulk water system
runs across four Counties. The WSPs will do the bulk of the procurement, because they
will be in charge of all procurements for county wide water supply and sanitation
infrastructure andbr ant TA for the WSPs.

Counties will procurecontractsto support County functions which are not delegated to
the WSPs, such as enforcing construction codes for septic tanks etc. Counties will
therefore do only small contracts (mostly Téy) to a thesholdin accordance with the
findings of theprocurement capacity assessmimtcounties.The MWI and WASREB

will do any procurement needed to carry out their responsibilities under the project. The
table below gives an overview about the implementgenaies:

Component | Implementing Agencies

Component | § Mombasa county anflombasa Water CompaniylpWASCO)

1.1 1 Kwale County and Kwale Water and Sewerage Company
(KWAWASCO)

1 Taita Taveta county and Taita Taveta Water and Sewerage
Company (TAVEVO)

1 Kilifi county and Kilifi Mariakaniand Malindi water and sewerag
companiegKIMAWASCO and MAWASCO)

Component | Coast Water Services Board
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1.2

Component 2 Wajir county and Wajir Water and Sewerage Company

Garissa county and Garissa Water and Sewerage Company

= =4

ComponenB |  Various counties and their WSPs. The Counties and their WSP,
will only be known when WASREB has selected the investmen
The selection will be done for annual programs, so the participa
Counties and WSPs will change during the project implementat
period. including

1 WSBs can also apply to WASREB for financing inter county
infrastructure. Therefore, it is also possible that a WSB might
become an implementing agency under this component.

1 WaSREB will be an implementing activities related to the
dewelopment and implementation of the program, but will not be
engaged in any implementation of infrastructure.

Component4| 1 MWI

The implementing agencies will prepare project specific Resettlement Action Plans

(RAPs) (through consultantsiand all other safguards instruments for identified

investments during the feasibility study phase of the project following detailed screening.
These reports wild/l be submitted to the Worl
missions.

INSTITUTIONAL ROLES FOR RAPS FREPARATION AND
IMPLMENTATION UNDER WSDP

Resettlement implementation und®SDP, will be done at three levels namely National
— Ministry of Water and Irrigation Implementing agenciesand National Land
Commission at theCountylevel, County Land Office and then at thgrassroots level,
Locational Resettlement and Compensation Committee

Ministry of Water and Irrigation ( MOWI )

The main agency involved in implementation of the RPF will be the Ministiyater
and Irrigation MOWI), as an overall implementing agency, it will have overall
responsibility forthe implementation ofWSDP and will act as the central agency
responsible for holding all information relevant to the R&# subsequeniRAPs
MOWI shall havethe responsibility of mobilization of financial resources from
Government County Governmentdor resettlement and compensation goges of
specific approved RAPMOWI will provide these resources to the National Land
Commission to undertake the compensation.

Project Coordination Team (PCT)

The PCTwill be setup under theWSDPand itsrole will be the dayto-day coordination
of the WSDP investmentpipeline, screening of projects amkeeping ecords of the
implementation ofWSDP project. To assist implementing agencies, RET, will be
staffedwith a social safeguards specialst parttime basis The first role of thePCT
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with regards to the preparation of the RARE be to screen all suprojecsto be funded
by theWSDPandto determine if they need to prepare a RAP.

The necessary s@ring will be done through a clear outline screerngcedureas
outlined inFigure 1of this RPE Once a proposed project is accepted to be funded under
the WSDP, the PCT will preparethe TOR before it is used to hire tlkensultant to
prepare the RAP. Once the RAP is prepared, tHCT will review the RAP for
consistency of such documenith RPFunder allWSDP financed projects As part of

this review, itwill collect all the needed information and documentatanthe RAP
implementation Even thougiNLC andimplementing agencieareresponsible fodirect
implementation of RAPall the RAPinformationpreparedwill be passedo thePCT for
review,documentation anfiling.

Individual Implementing agencieg Counties/ WSPs

Each implementingagencyfor a given investments in charge of preparation and
implementation of the RAm consultation with MOWI/PCT For examplethe first
investment underWSDP, CWSB will be the implementing agency in charge of
implementation focoastal region bulk water suggroject The specific responsibilities
include:together with MOWIPCT contracting of thdRAP consultant and overseeing the
consultant swork; seeking budget from MOWI/PCT to provide to NLC for
compensation; establishin§CRCC and LRCCs operations ensuing the grievance
committes are established and workingyorking with the NLC to establish the SCRCC
and LRCCs;collecting all the needed documentation for compensation as well as
grievances and compiling them; and monitoring of the RAP implementation.

National Land Commission (NLC)62

The National Land CommissidiNLC) is the legal agency under the new constitutional
dispensation responsible for compulsory acquisition of private land for public
development by nationajovernment and county governmgnhNLC is governed by
National Land Commission Act 2012yhich stipulatesone of its roles as that of
compulsory acquiring land for national government and county governmerg ’
development projesiamong other rolesKey roles of NLC in the implementatiori this

RPF and subsequent RAPs unt#8DPwill include: provide approvato request made

by implementing agency undé€vSDPto acquire langdreceive budget for compensations;
undertake their own valuation before compensatiotifies landholders in writig of the
intention to acquire land; assist in resolving disputes related to compensation; undertake
public consultation on intended acquisition with the helBGRCC receive money from
MOWI for actual payment of entitlement awards to PAPs

Sub-County Resettlement and Compensation Committees (SCRCQ

Apart from County Land Management Boarddl.C does not yet havelevolved

structureswith assigned responsibilities for compulsory acquisioonthe ground and
hence for the purposes of efficient implementati of the WSDP RAPs; this RPF

proposes the constitutiaf ad hocSCRCG for each sub projecit theSubCountylevel

62 National Land Commission is established by National Land Commission Act 2012 and Chapter 8 of L2Z0RACt
outlines its specific role in compulsory acquisition process.
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where WSDP will be implemented These structureare not official but have within it
members Government staff in charge of relevant Miesstrelated to resettlement and
land acqusition. Depending orhow NLC establishebker new cascadingnstitutionsin
the countiesthis RPF will be updated accordinglyf-or purposes of this RPIECRCC
will help NLC carry out its mandatesfficiently- paticularly ensuring effective
communicationof NLC with the affected communitied he implementing agencyn
consultation with NLC willput in placeSCRCC The members t&CRCCwill include
representation from thellowing agencies and entities

1 Represerdtive of NLC, as the chair o6CRCCto grant legitimacy to the
acquisition and resettlement process and ensure that legal procedures as
outlined in Land Act 2012nd binding documerdf the RPF are adhered
to.

1 Representative of the implementing agencytresacquiring institution
i nterested i nand beeefitihgsfom thé acduisitioh and d
resettlement process.

1 The County dministrationrepresentativewhich will provide the much
needed community mobilizatioandpolitical support to the pyect and to
the process of resettlement

1 SubCounty Land Survey Officer to help with survey works and
demarcation of land to be acquired.

1 The SubCounty Gender and Social Development Offiaghich will be
responsible for livelihood restoratipmograms

1 The SubCounty Lands Registrar Office will help with validation and
verification of the documentation provided by the affected persons

1 Two PAP representative from Location Resettlement Committeet as
voice for the PAPs

1 NGOs and CBOs locally active melevantfields to ensure effectiveness,
fairness, just compensation, and transparent processhen whole
acquisition process.

The SCRCCwill havethe following specificdesponsibilites

A Ensuring effective flow of information betwe&h.C andPAPs

A Coordinae Locational Resettlement and Compensation Comrsit(eRCCs),
validaie inventories of PAPs and affected assetgnitor the disbursement of
compensatiofunds; guide and monitor the implementation of relocation

A Coordinate activities between the jears organizations involved in relocation;
facilitate grievance and conflict resolution; and provide support and assistance to
vulnerable groups.

A Conducting extensivpublic avarenessand consultations with the affected people
so that they can air their ecerns, interests and grievances.

A Resolvingdisputes that may arise relating to resettlement process. If it is unable to
resolve any such problems, will channel them through the appropomteal
grievance procedures laid out in this RAP.

A Assist with theivelihood restoration

WSDP Resettlement Policy Framework - RPF 77



Locational Resettlement and Compensation Committee (LRCC)

SinceSubCountyare fairly large, further decentralized resettlement unit will be formed
at the locationdkevel oftheproject area of a particul&SDPinvestment Subse&uently,
Locational Resettlement and Compensation Commsitt@dRCCs), based in each
administrative locationwill be established. The LRCCs will be constituted by
implementing agencies arRCRCCthrough PAPs consultative meetingsd wil act as

the voiceof the PAPs. The LRCCs will work under guidance and coordination of
SCRCCandimplementingagenciesLRCCs will be formed two to three weeks after the
formation of theSCRCC Theirmembership will comprise of the following:

A The locationalChief, who is he Government administrative representative at
the locational unit and who deals with community disputes will represent the
Government i RCC

A Asistant Chiefs, who suppost the locational Chief and Government in

managing local community disputes in villageits will form membership

of the team.

FemalePAP, elected by women PAPs, will represent women and children
related issues as regards resettlement and compegsation

Youth representativeelected by youths, will represent youth related
concerns in theRCCs

Vulnerable persons representative, will deal and represent vulnerable
persons issues in th&kCC.

Business representatiweill represent business people concernsRICC

CBO representatives

> > > D>

Membership ofLRCCs will be electecby each category of APs except the locational
Chief and assistant chiefs who will automatic be members of the team by virtue of their
positions Each of LRCCs will elect their ownchairperson and &ecretary among
themselves. The roles bRCCs will include among others thelfowing:
A Conducting extensive public awareness and consultations with the affected
people.
A Help ensure that local concerns raised by PAPs as regards resetfiathent
compensation among othene promptly addressed by relevant authorities
A Assist the effective working of RAP consultants in preparation and
validation of the RAP
A Resolve manageabldisputes that may arise relating to resettlensend
compensatiomrocess. If it is unable to resolMeelprefer such grievances
theSCRCC
A Ensurethat tte concerns of vulnerable persons such as the disabled,
widowed women, orphanechildren affected by the project are addressed
and included in the RAP.
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10. IMPLEMENTATION SCHEDULE,
LINKING RESETTLEMENT
IMPLEMENTATION TO CIVIL WORKS

Before anysub projectinvestment is implemented?APs will need to befully
compensatedby NLC in accordance with th&kAPs For activities involving land
acquisition or loss, denial or restriction to access, it is further required that these measures
include provision of compersion and of other assistance required for relocation prior to
displacement and preparation of resettlement sites with adequate facilities, where
required. Taking of land and related assets may take place only after compensation has
been paid and where glcable, resettlement sites and moving allowances have been
provided to displaced personsk-or project activities requiring relocation or loss of
shelter, the policy further requires that measures to assist the displaced persons are
implemented in accoethce with thdRPF andndividual RAPs.

The schedule for the implementation of activitiedated tospecific RAPs, will be
prepared based ate principles ofthis RPF and must be agreed between tN&.C,
implementing agencyMOWI, SCRCG and affected PAPs to give legitimacy to the
whole process as outlined in the law

Thesewill include the target dates for start and completion of civil wahedates othe
possession of land that PAPs are usohgjes of the full compensationdates of transfer
of titles to NLC and date of hand over of land to implementing ageridyis schedule
will be agreed upon by the implementing agency, NBCRCGC and the PARs The
consultation proceswill ensure that RAPs contains acceptable measagesed upon
among dl stakeholderghat link resettlement activity to civil works under each specific
investment in compliance with this policy.

The timing mechanism of these measuva ensure that no individual or affected
household would be displaced (economically oysptally) due to civil works activity

before compensation is paid and resettlement sites with adequate facilities are prepared
and provided for to the dividual or homestead affecteddnce the RAR-ompleted by

the consultanttheindividual RAPs will be sent to theVNSDRPCT and theWorld Bank

for final review and approval.

IMPLEMENTATION SCHED ULE

Given the nature oWWSDP, preparing an implementing schedule at moment is not
possible. Each investment once identified and screened, if required, will peepare
individual implementation schedule together wi#CT which will be included in the
RAP for that investment.Therefore & RAPs will include an implementation schedule
for each activity covering initial baseline and preparation, actual relocationpastd
relocation economic and social activitie¥he planwill include a target date when the
expected benefits for resettled persons and homtsmunity, if relevantwould be
achieved. Arrangements for monitoringf implementation ofthe resettlement ah
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evaluating its impact will be developed duritige preparation of individual RAPs
implementation schedulesThe principles for preparation of monitoring and evaluation
are discussed i€hapter 14 Monitoring and Evéauation. Target dates for achievement
of expected benefits to resettled persons and haltde set and the various forms of
assistance to the resettled persoilsbe disseminated to them.

Planning and coordination of the tasks of the various adtmslved in the RAP
implementationwill be key to successfuRAPs implementation. To achieve this,
workshops will be organized with the stakeholders and other relevant government
agencies, atndividual project launching and at the commencement of eyeoject
investmentidentified to have dverse social impactsThe workshops will focus on (i)
taking stock of the legal framework for compensation, (i) settling institutional
arrangements and mechanisms for payment of compensation, (iii) defining tasks and
responsibilities of each stakeholdard (iv) establishinga work planall in accordance to
individual tasks in RAP (v) adherence to principles of RPF

The stakeholders will be requested to participate in the decision making process and

provide inputs in the area of their expertise in otdegstablish a coherent work plan or
schedule.
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11. GRIEVANCES REDRESS
MECHANISMS

Grievance procedures are required to ensure that PAPs are able to lodge complaints or
concerns, without cost, and with the assurance of a timely and satisfactory resolution of
the issue. The procedurehould alsoensure that the entitlements are effectively
transferredto the intended beneficiariesPAPs will be informed of the intention to
implement the grievance mechanism, and the procsdutebe communicated at the
time of thepreparationof nve st menRA®PS. speci fic

UnderWSDP, grievancesnay arise from members of communities who are dissatisfied
with (i) the eligibility criterig (ii) valuation of assets and compensation (iii) actual
implementatiorof RAPS amorg others. This chapter sets out the measures to be used to
manage grievances.

Overview

A key element of resettlement activities will be the development and implementation of a
grievance mechanisim all WSDP investmens. Grievances will be actively maged

and tracked to ensure that appropriatsohgtion and actions are takerA clear time
schedule will be defined for resolving grievaneggler each investmenensuring that

they are addressed in an appropriaie @mely manner.The grievance procede will be
simple and will be administered as far as possible, gtribjectlevel by theSubCounty
Resettlement and Compensation Commi(&@RCQ.

SCRCCwill be establishea@t theSub-Countylevel for each investment under tiéSDP
which involves lad acquisition and impact on assetddowever, he SCRCCwill be
different in sizedepending on the level of impact and specific circumstancesadi
WSDP investment but at the minimurwill include a representative of théNLC,
implementingagency,Sub-County or county administratiormepresentative of the PAPS,
SubCounty land registrar, an active NGO in the areand SubCounty social gender
development officer.

Cascading downthere will beLocational Resettlement and Compensation Comrsittee
(LRCCs) based in each administrative locatidhwill be establishedhy SCRCCthrough
PAPs consultative meetingbairedthe representative ainplementing agencys/he will

be assisted byhe locational chiefwho is thegovernment local representative at the
location. LRCC will act as the voice of the PARmd will work under guidance and
coordination ofSCRCCin handlingPAPS grievances

The grievance procedureutlined in this RPF willnot replace existinglispute and
grievance redress iegal system inthe country, which PAPs will be persuaded to aise
option of last resort if they feel dissatisfied

Based on consensus, the procedures will seek to resolve issues quickly in order to
expedite the receipt of entitlements, without resorting to expenst/¢irae-consuming

WSDP Resettlement Policy Framework - RPF 81



legal actionghat may delay the implementation of a projdtthe grievance procedure
fails to provide a result, complainants can still seek legal redress.

The overall process of grievancenagemenwill be as follows:

A During the irtial stages of the valuation process, the affected persons will be
given copies of grievance procedures as a guide on how to handjadhances.
Thiswill include who to contact (a phone number, address and location), sisne
well as type of grievancelsey can refer to this committee.

A The process of grievance redress will start with registration of the grievances to

be addressed for referenaéthe locational levethroughLRCC In all instances,

records will be keptto enable progress updates of tteses.

Traditional local mechanisms will be used and will include Ideablersand the

affected persons trying to find a solution with the concerned parties.

In cases where a solution cannot be found at teatlonal or LRCC level

reference will be mad® theSCRCC

These will ensuretransparency, fairness, consensus buildiagross cases,

eliminate nuisance claims and satisfy legitimate claimants at low cost.

The response time will depend on the issue to be addressatl imgasures will

be put in phce to ensureefficiency

Once the grievance is addressed and agreement reached, the compensation will

be paid to the PAPs

> > > > >

Should a PAP refuse the compensation suggested, the individual PAP has the right to
take his/her case to the civil court forddition.

GRIEVANCE REDRESS PROCESS

As noted earliergrievanceredresswill be the functionsof the LRCC and SCRCC
committees. All the grievances will be channeled toocational Resettlement and
Compensation CommitteéA grievance log will be establishdy SCRCCandcopies of
the records kepiy bothLRCC andSCRCCto beusedfor monitoring of complaints

The grievance redress mechanismilsbe designed with the objective of solving disputes

at the earliest possible time which will be in the interdsalbparties concerned and
therefore implicitly discourages referring such matters to the law courts for resolution
which would otherwise take a considerably longer tiniE.LRCC cannot adequately
address the grievance, then reference will be ma8€®CC who shall strive to address

the grievances raised.

If a complaint pattern emergethe implementing agey, SCRCC and LRCC will

discuss possibleemedial measure3heabove institutionsvill be required to give advice
concerning the need for revisi® of procedures. Once they agree on necessary and
appropriate changes, then a written description of the changed process will be made.
ImplementingagenciesSCRCG, LRCCs and thelocal leaders will be responsible for
communicating any changes to futg@tential PAPs when the consultation process with
them begins.
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Procedures for grievance management
The procedure for managing grievanoesler allWSDPinvestments wilbe as follows:

The affected persowill file his/ her grievance, relating to any isaassociated with the
resettlement process or compensation, in writing to the pidR€C. The grievance note
should be signed and dated by the aggrieved person. A selected member of the
Committee will act as the Project Liaison OffigelLO) who will be te direct liaison

with PAPs.

The PLOwill be working in collaboration witthe othel.RCCs andSCRCGC and will be
amemberanindependenNGO in the locality to ensure transparency and fairness in the
process grievance addres#/here the affected persas unable to write, th&LO will

write the note ot he aggr i eved Any sforma grievenceas il aldo be
documentedby the Project Liaison officerThe note should be embossed with aggrieved
p e r ssgnatuse or thumbprintA sample grieance form is provideth Annex5. A
copy of this completed fornshould be submitted by the Project Liaison Offiter
SCRCC

1) The Project Liaison Officer and the projddRCC will consult to determine the
validity of claims. If valid, the Committee wilbbtify the complainanthat s/he will
be assistednd a response will be given in the due time

2) The projectLRCCwill meet andrespond within 14 days during which time any
meetings and discussions to be held with the aggrieved person will be conducted.
If the grievance relates to valuation of assets, a second or even a third valuation
will be undertaken, at the approval 8CRCCuntil it is accepted by both parties.
These should be undertaken by separate independent valuers than the person who
carried out he initial valuation. The more valuations that are required to achieve
an agreement by both parties, the longer the process will take. In this case, the
aggrieved person must be notified by the Project Liaison Officer that his/her
complaint is being condered.

) I f the compl ainant6s c| a&ithe Project Liaisopnect ed
Officer will assist the aggrieved person to take the matter taSBRCC The
SCRCCwill look at the complaint raised by the PAPs and provide direction,
explanation ana response. Sometimes, it will necessitate the aggrieved person to
present him or herself tsCRCCto explainhimherself. All efforts will be made
to try and reach some consensus with the complainant.

4) If the aggrieved person does not receive a responde not satisfied with the
outcomeby SCRCCwithin the agreed time, s/lhe may lodge his/her grievance to
the SubCounty Land Office, also mandated to help resolve such matters). If
requested, or deemed necessary by the project Committee, the ProjesonLiai
Officer will assist the aggrieved person in this matter.
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5) Wherethe matters cannot be resolved through local routes, the grievance will be
referred to courts The SCRCCwill provide assistance at all stages to the
aggrieved person to facilitate resalot of their complaint and ensure that the
matter is addressed in the optimal way possible.

Grievance Log

The Project Liaison officer will ensure that each complaint has an individual reference
number, and is appropriately tracked and recorded actionsoarpleted. The log also
contains a record of the person responsible for an individual complaint, and records dates
for the following events:

Date the complaint was reported;

Date the grievance log was uploaded onto the project database;

Date information a proposed corrective action sent to complainant (if
appropriate);

The date the complaint was closed out; and

Date response was sent to complainant.

Nature and type of grievances being raised

DD B DD

Monitoring Complaints
The Project Liaison Officer will be respsible for:

Providing the projectSCRCCwith a weekly report detailing the number and
status of complaints;

Any outstanding issues to be addressed; and

Monthly reports, including analysis of the type of complaints, levels of
complaints, and actions to rade complaints.

> > D

Management of Grievances in the Kenyaand Laws

The current Kenyan constitution section 159, Land and Environmental Court Act 2011,
National Land Commission Act 2012 and Land Act 2012 advocates for alternative
dispute resolution mechanismefore seeking formal legal redress in disputes relating to
land and resettlement. ADR is nadversarial, inexpensive and less time consuming
mechanism of dealing with disputéd/here legacy issues will arise in course of the
implementation of theWSDP investment, thePCT will raise the National Land
Commission who are constitutionally tasked to deal with historical land injustices.

WSDP Resettlement Policy Framework - RPF 84



12. RPFIMPLEMENTATION BUDGET

The actual cost of resettlement and compensation for B&DP investmentwill be
determinedduringeachsociceconomic studyor the preparation of the individual RAPs
The Government of Kenya wiflnanceall the resettlement compensat®icostbecause
they are the party that would be impacting livelihooddhe total cost of resettlement
underWSDPwill depend on the number ofvestmentsnade.

At this stage, it is not possible to estimate the exact number of people who may be
affectedunderWSDP projectsince the technical designs and detaflall investments

have not yet beetinalized It is therefore not possible to provide an estimated budget for
the total cost of resettlement that may be associatedM&BPimplementation.

However, when these locations are known, and after the conclusion of the site specific
sociceconomic study, imfrmation on specific impacts, individual and household
incomes and numbers of affected people and other demographic data will be available, a
detailed and accurate budgéts each RAP will be preparedeach RAP will include a
detailed budget, using theolowing template thus facilitating the preparation of a
detailed and accurate budget for resettlement and compensation.

PCTtogether with the relevaminplementingagency for a given investmewill prepare

the resettlement budgethich will be finaned by theGovernmenbf Kenya througthe
Ministry of Finance At this stage all that can be reasonably and meaningfully prepared
is an indicative budget, highlightinkey features the budget must contain, inter alia, as
follows;

Table 6. lllustrative Budget Template for the RAP
Asset acquisition Amount or number Total estimated cost Agency responsible
Land
Structure
crops and economic tress
Community infrastructure
Land Acquisition and
Preparation
Land,
structure,
Crops areaand others
Community infrastructure
Relocations
Transfer of possessions
Installation costs
Economic Rehabilitation
Livelihoods restoration
Training
Capital Investments
Technical Assistance
NGO support
Monitoring
Contingency
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Table 7: Explanation of Assumptions on Indicative Budget

# | ltem Costs (in KSHS)* Assumptions
1 | Compensation for loss of For land acquisition purposes, based on co
Land /hectare realized in projects involving similar issues
Kenya.
2 | Compensation for loss of Includes costs dabourinvested and average
Crops /hectare of farm lost of highest price of staple food crops as per
methods described in this RPF.
3 | Compensation for loss of Those affectedvould be provided with
access to pastoralists N/a shared access, or alternate routes ( decisio
agreed through consultation and participatic
of all)
4 | Compensation for loss of Data provided from revised soegwonomic
access to fishing resources. ffishmonger study will determineanarket values of catch,
fish products etc. that is produced.
5 | Compensation for other Livelihood restoration program
livelihoods affected such as
gathering medical herbs and
plants from the forest, small n/a
production such as bee
keeper loss dhbourincome
for those dependent on the
land taken
6 | Compensation for Buildings This compensation would be-kind. These
and Structures new buildings would be built and then giver
to those affected. Cost based on basic hou:
needs for a family of ten, ihaing house
with four bedrooms, ventilated pit latrines,
outside kitchen and storage.
7 | Compensation for Trees Iyearitree Based on methods described in this RPF fc
compensation for trees.
8 | Cost of Relocation Jhousehold This cos is to facilitate transportation, etc.
Assistance/Expenses
9 | Cost of Restoration of Sa Assumed to be higher than the GDP/capita
Individual Income y
10 | Cost of Restoration of Say Through employment in Program Activities.
Household Income
11 | Cost of Training Farmers , This is a mitigation measure which seeks tc
pastoralists and other PAPs involve those affected by the project
activities. This figure represents a costs of
aroundKsh/person
12 | NGO support Administrative support to undertake
Number/years livelihood restoation or monitoring and
evaluation of RAPs implementation
Cost of restoration of / Assumed to be higher than the GPP/capita
livelihood for vulnerable year/

For the RPF implementatipthe followingis anindicativebudgetitems may neest.

Table 8: Indicative Budget for the Next 5 years

Indicative Budgetary Item

No. Unit cost (USD$)

Total cost (USD$

1. | Stakeholders trainings/ consultation 553 2,000,000

forums on RPF

10,000,000

63 In the first 5 years, at least 5 meetings are envisaged for stakeholders involved in resettlement and compensation for
KWSCRP. They will be organized at cost of US$100,000 per meetingpdate and share lessons learnt in the
implementation of the RPF
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2. | Monitoring and evaluation exercisey 5% 800,000 4,000,000
on the implementation of RAPs
underWSDP

3. | Evaluation of Livelihood 5 500,000 2,500,000
empowerment programs under
WSDP*®

4. | WSDPRAP training manué¥/ 10 2,500,000 25,0®,000
RAP Trainings

5. | Annual RPF audit 10 1,000,006 10,000,000

6. | 20% contingency - - 10,300,000

Table 9: Assumptionsfor the RPF Budget line
ltem Justification

Stakeholders trainings for Go| WSDP Implementing agencieand other GoK legl institutions
institutions that will be involved iy charged with compulsory acquisition will need to be taken thrg
the implementation of RAPs und{ the principles of this RPF.At the moment we cannot tell th
WSDP number of meetings that may be needed. However, in the n
years we foresee at least one meeting every JéarRPF will be
adjusted accordingly depending on the need and chs
occasioned by current constitutional reforms.
Monitoring and Evaluation of RAP| To ensure compliance to the principles of RPF, it is expected
underWSDP the WSDRPCT will carry out 5 independent studies assess
implemented RAP compliance with RPF principles wafrious
WSDP projects in the implementation of the RAPs. SiNg8DP
is an investment framework, we foresee at leasprojects
approved undewSDP frameworkin the next4 years The M and
E studies will help with the review and subsequent adjustmen

the RPF.
Evaluation of livelihood program| As part of economic rehabilitationWSDPPCT will assess
underWSDP effectiveness of economic rehabilitation of RAPs impatad

under WSDP to ensure lesson learning and improvement
effectiveness of such programs over time.

Development of RPF - RAP | There will be need to develop a RAP implementation manual
implementation manual is line with RPF principles building oes$sons learnt.

RPF Annual Audit In view of the dynamism of the egoing reforms, th&VSDPPCT
shall organize deast oneannual audit meeting for RPF Audit a
3 with NLC to review the compulsory acquisition procedures
line with lessons learnt buiftom previous resettlement program
20% contingency Shall support unforeseen contingencies in the implementatic
this RPF.

64 To ensure compliance to the principles of RPF, it is expected that the PMU will recruit consultants to carry out 10
independent studies assessing compliance of the implemented KWSCRRVIRARBF principles.

65 As part of economic rehabilitation, PMU will assess effectiveness of economic rehabilitation of RAPs under
KWSCRP to ensure lesson learning and improvement.

66 A consultant will be recruited to prepare a RAP training manual foereagplementation of the KWSCRP RAPs

67 An annual audit will be carried out with the engagement of the stakeholder. The amount is the cost of the each audit
meetings
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13. MECHANISM S FOR
CONSULTATIONS AND
PARTICIPATION OF DISPLACED
PERSONS IN PLANNING,
IMPLEMENTATION AND
MONITORING

Public consuhtiors and participation are essential because they afford potential PAPs
the opportunity to contribute to both the design and implementation of the project
activities and reduce the likelihood for conflicts between and among PAPs and
implementng agencis. The way land administration is undertaken in Kenya today
based on long standirgtraditional and cultural practice that maketblic consultatioa

with the rural communities, indispensablEffective and close consultati®with PAPs

is a prerequsite for project successln recognition of this, particular attentionlwbe

paid to public consultatiamwith project affected individuals/househol#®mesteads
whenresettlement and compensation concerns are involved.

Public consultatios will take pace at the inception of the planning stagésVSDP
when the potentiabihd areas are being considerddhe participation strategyill evolve
around the provision of a full gortunity for involvement. Therefore, as a matter of
strategy, public conswltions will be an orgoing activity taking place throughout the
entire project cycle.

Public participation and consultat®will take place through meetings, radio programs,
request for written proposals/comments, filling in of questionnaires/ apphicirms,

public readings and explanations of project ideas and requirements, making public
documents available at the national, local and homestead levels at suitable locations like
the official residences/offices of local chiefs/elders. These measutkegake into
account the low literacy levels prevalent in these rural communiti€éenyaby allowing

enough time for responses and feedback.

Notwithstanding, the best guarantor for public interest are the traditional and other local
leaders who are rpensible members of their local communities and can inadvertently be
part of the potentially displaced (economically or physically) individuals/households
either in part or in whole.

Particular attention will be given to vulnerable groups such as thke$sndnd women to
ensure that they are represented adequately in such arrangements.

Conflicts between hosts and resettled persons may develop as increased demands are

placed on landyater, forests, servicesettomi t i gate the redsasttt| ement
populations they will beinformed and consultednd included in the planning meetings
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for the resettlement exercise of affected persod impact mitigation plan for the
expansion of servicesAny payments due to the hosts for land or other agsetsded to
resettled personsill be promptly made.

Objectives of WSDP Consultations with PAPs

Specific objectives of the engagement process on WSDP project will be as follows:

A To share fullyWSDPinformation about the socis@conomic and environmental
impacts of thgroject with the PAPs;
To obtain information about the needs and priorities of the PAPs, as well as
information about their reactions to proposed policies and activities;
To inform PAPs about various options for livelihood restoration;
To dbtain the cooperation and participation of PAPs and related communities in
activities required to be undertaken f2APplanning and implementation;
To discuss compensation rates and eligibility entitlement;
To discuss choice of alternative location ofnfidand;
To ensure transparency in all activities related to land acquisition, compensation
and rehabilitation;
To establish a clear, easily accessible and effective complaints and grievance
procedure; and
To establish mechanisms for monitoring and evalmatod for implementing
corrective actions.

> > > D> D>

Consultation Process With PAPS

Three steps of information and consultation are being implemented:

A Initial information : Basic informationwill be provided to potentially affected
people on th&V/SDP projectThis $ep took the form of public meetings;

A External stakeholder consultationOther key stakeholders such as National
Administration, NEMA, traditionalkuthorities, local political leaders, County
officials and the County Land Boardhave been consulted for theiviews,
concerns and suggestions regardR§P, and

A Consultation on draft RAP once the RAP is available in draft form, it should be
discussed with projeeffected persons, SRCC, LRCC Committee members and
other relevant stakeholders whose comments dbwlincorporated into final
document.

A Disclosure The RAP will then be disclosed on MOWI and relevant County
websites for comments.

SCRCCand LRCC are expected tplay an important role in theonsultationprocess
They will be in close contact with theaffected communities and in continuous
communication with them about th&SDP projects, their impacts;esettlement and
compensation processes, grievances managearanonhg other things. Thevill alsobe
the one communicating the ceaff date and otheproject related issues to the PAPSs.
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CONSULTATIONS ON THE RPF

Public consultationson this RPFwere held in the month of January 2017 with
stakeholders from the focus 6 WSDP focus count\&jir, Garissa, Kwale, Mombasa,

Kilifi, and Taita Tavetato disuss the contents of this RPFhe table below show that
number of participants in each county that attended consultation meetings and issues
discussed. Specific details of the consultations are capturkdniex 9, Annex 10, and
Annex 11(attached).

County No. of Participants | Issues Raised
1. | Wajir, Hilton 75 Procedurest Principles of resettlements
Hotel Nature of WSDP program

Merti Waters andnternationalwaters policy
Compensation of community land

2. | GarissaNomad | 37 Procedurest principlesof resettlements
Hotel Natureand componentsf WSDP program
Merti Waters andnternationalwaters policy
Daadab camp water supply issues
Support of Garissa Water and Sanitati
company.

Compensation of community land
Indigenous communities

3 | Kwale, Leopard | 20 Procedures & principles of resettlements
Beach Hotel Nature and components of WSDP program
Indigenous & vulnerable communities
Grievance structures

Support of WSPis Kwale

Compensation procedures of affected land
4 | Mombasa, Sai 37 Procedure & principles of resettlements
Rock Hotel Nature and components of WSDP program
Vulnerable communities

Grievance structures

Support of WSPs

Non-Revenue water

Compensation procedures of affected land

5 | Taita Taveta, 42 Procedures & priniples of resettlements
Tsavo Camps anc Nature and components of WSDP program
Lodges Hotel Grievance structures

Support of WSPs
Compensation procedures of affected land

6 | Kilifi, North 21 Procedures & principles of resettlements
Coast Beach Nature and components of WSDP program
Hotel Access structures

Squatters and Absentee land lords
Indigenous & vulnerable communities
Grievance structures SRCC, LRCC
Support of WSPs

Urban sanitation support

Compensation procedures of affected land
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DATA COLLECTING PHAS E

During the preparation o¥#WSDP RAPS preliminary public consultatiaand socie
economicsurveystudywill be undertaken. It will involve active participation of the all
PAPs inprovision of preliminary data.PAPs will beimportantinformation providers
enablingaccurate and effecigvdata. Information about proposed project will also be
explained to PAPs in the local language that they undersBesides,PAPs will be
given platform taask questions about the projadentify impact of the proposed/SDP
projecs, suggest mitigatio measuresnd alternatives tbe considered in the technical
design that limit impacts The RAP preparation consultant will also labour to provide
rationale for data collection, discuss data with PAPs and give PAPs feedibable
collecteddata.

DISCLOSURE OF RPF/ WSDP

Public disclosure of the WSDP RAPs will be made to PAPs and other stakeholders
for review and comments on entitlement matrix and other issues in the implementation
of the RAP. The purpose of the disclosure will be to recebraments and suggestions

from PAPs and incorporate appropriate suggestions. The WSDP RAPs will be disclosed
in a form, manner and language comprehensible to PAPs and at a place accessible to
the displaced population and other stakeholders forewevand comments on
entitlement measures. Except for the Entitlement Matrix, other sections of the RAP will
be disclosed. MOWI will disclose and post any WSDP RAP in its websites and receive
comments. Comments and critiques made on any WSDP RAP by a&a#dPother
stakeholders will be taken by MOWI for consideration. MOWI will also conduct a half
day workshop in the project area counties for the PAPs, stakeholders, representatives of
civil societies, local leaders with the objective of disclosing projpetific RAP. The

public disclosure of any RAP will be made in Swahili and English languages. This could
be done through the Chief office; depositing / posting it in a range of publicly
accessible places such as, Ward Administrator ofCauimty offices. This RAP also

will be disclosed for input from civil societies, academics and other professionals as well.

IMPLEMENTATION OPERA TION

During implementation, the PAPs will be informed about their rights and options, at
which point they will air thie views. Cash compensation amount and size of land offered
for compensation will be presented to each eligible PAPs for consideration and
endorsement before cash payment or land compensation can be effected.

MONITORING AND EVALU ATION PHASE

The PAPs regesentatives will participate in the project completion workshops, to give
their evaluatiorof the impacts of the projecThey will also suggest corrective measures,
which may be used to improve implementation of o¥#WMSDP supported projectsAfter
comgetion of all expropriation/compensation operations, the PAPs will be consulted in a
household survey to be undertaken as a monitoring and evaluation exercise.
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14. ARRANGEMENTS FOR
MONITORING AND EVALUATION

This chapter sets out requirements for the momigpaf the implementation of tHeAPs
which will be prepared in accordance to tRiBF.

Overview

The arrangements for monitoring will fit the overall monitoring plan of the e\tB®P,

which will be through the Ministry of Water and Irrigation aR@T. All RAPs will set
major socieeconomic goals by which to evaluate their success which will include (i)
affected individuals, households, and communities being able to maintain their pre
project standard of living, and even improve on it, (ii) the local canities remaining
supportive of the project and (iii) the absence or prevalence of coniNgtproject
affected persons reporting satisfaction with the resettlement openatiorder to assess
whether these goals are met, RAPs will indicate param#ielo® monitored, institute
monitoring milestones and provide resources necessary to carry out the monitoring
adivities.

The objectiveof the monitoring will beo determine;
A If affected peoplare satisfied with the actual resettlement process.
A If affected peopldave been paid in fulhefore implementation @iny WSDPsub
projectthat is causing resettlement
A If affected individuals, households, and communities have been able to maintain
their preproject standard of living, and even improve on it.

The census and/or the so@oonomic survey study whiclare the basis for the
preparation of investment specific RAPs under\Wi8DP, will be used as the base line
for the evaluation of the individual RAPs.

INDICATORS TO DETERM INE STATUS OF AFFECTED PEOPLE
A number of indicatordrom the above studies wibe used in order to determine the
status ofall affected peoplenderWSDPsubprojects

Size ofénd being used compared to before,

Sandard of house compared to before,

Status of income comparéa before

Level of participation in project activities;

Access to water, access to schools and health centres as it was before the project
Status of vulnerable peoptempared to before

> I > > I

Specific indicators may include the following, which would indiathange
A Access/ distance/ quality of agricultural plots
A Quality of, and access to, water
A Number of people employed
A NNmber of O6vulnerabled peopl e
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Numberof grievances and time taken to resolve them. If not resolved, what were
the next steps

Status ofmcome of the project affected persons

The local communities remaing supportive of the project.

The local communities reporting satisfaction with project resettlement

> >

Most of the information for these indicators vk collectedhrough surveyinterviens

and focus group discussions with the affected communittesdatafor these indicators

will becollected every six months during the RAP implementation by the implementing
agency SCRCC and an independent NGO working in the area to ensure triangulattio
data. LRCCs will also assist with collection of monitoring data of the RAPs
implementation.

The preproject @nsus informationwill provide most, if not all of the required
information to set a baseline against which performance can be tracked.

In addition to the existing baseline data, the following steps will be taken to ensure the
proper monitoring of the RAPs

A Questionnaire data will be entered into a database for comparative analysis;

A Each individual will have a compensation dossier recaydiis or her initial
situation, all subsequent project use of assets/improvements, and compensation
agreed upon and received;

A SCRCGspeci fically tSheCouhtgSochitDevelopmént Qfficer a n d
will maintain a complete database on every indigidimpacted by the &u
project land use requirements.

A Regular resettlement status reports submitted by the implementing agency will be
reviewed.

MONITORING OF RPF /RAP IMPLEMENTATION

SCRCCwill assistin compiling basic informatiorelated to compensati@and send them

to the implementing agency as part of the regular monitoring. Some of the information
which will be collected at th8 CRCClevel will include: time to gauge the performance

of the-

Length of time fronprojectidentification to payment alompensation to PAPS;

Timing of compensation in relation to commencement of physical works;

Amount of compensation paid to each PAP household (if in cash), or the nature of
compensation (if in kind);

Number of people raising grievances in relation to gaject investment

Number of unresolved grievances.

Number of vulnerable people assisted.

Number of livelihoods restored and types of the livelihood restoration

DD DD D

The WSDRPCT will reviewthe statistics in order to determine whether the resettlement
plannng arrangements as set out in this RIPEbeing adhered to. Thienplementing
agenciewill directly monitor compensatioas undertaken by NLC
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Financial records will be maintained BYLC and implementingagencyto permit
calculation of the final cost aksettlement and compensation per individual or household
and they will be included in the monitoring repofthe statistics will also be provided to
the externaindependent consultaagencythat will be contracted on an annual bésis
monitor the imgementation of the RA®
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ANNEX 1: GLOSSARY OF TERMS

DEFINITIONS
Unless the context dliates otherwise, the following terms will have the following meanings:

iRepl acement cost for h maarss éhe prevailidg cost df eeplacirgt r uct ur
affected structures, in an area and of the quality similar to or better than that ofetttedaff

structures. Such costs will include: (a) transporting building materials to the construction site; (b)
anylabourand contractors’ fees; and (c¢c) any registra

fResett| eme nmeams she mesasues W ersure IWEDP Affected Persns and
Displaced Personander various investmentgsho may require to be physically relocated are
provided with assistance during relocation, such as moving allowances, residential housing or
rentals whichever is feasible and as required, for ease o easatt.

“The Resettl|l ement P o | is anyinstumemntne beousdd thriowRifoat )the
WSDP Program implementation. The RPF sets out the resettlement objectives and principles,
organisational arrangements and funding mechanisms for any resetfldraémay be necessary
during WSDP investmentsimplementation. The RPF guides the preparation of Resettlement
Action Plans of individuainvestmentsn order to meet the needs of the people who may be
affected by the project. THeesettlement Action Plam s  ( i Rféx Pasiolg investments under

the WSDPwill therefore be prepared in conformity with the provisions of this RPF.

i Ce n smeans a field survey carried out to identify and determine the number of Projected
Affected Persons (PAP) or Displacedrstms (DPs) as a result of land acquisition and related
impactsunder various investments in tMgSDP. The census provides the basic information
necessary for determining eligibility for compensation, resettlement and other measures
emanating from consulians with affected communities and the local government institutions
(LGIs).

fi Cuotf f is dhe dabe of commencement of the censuproject affected personsiithin
various projectaareasunder WSDP, when those who will move to the area after tlmd of
census will not be compensated.

ADi spl ac e deaP gersen®whe, dor reasons due to involuntary acquisition or voluntary
contribution of their land and other assets undervire®us investments ilVSDP, will suffer

direct economic and or siat adverse impacts, regardless of whether or not the said Displaced
Persons are physically relocated. These people may have their: standard of living adversely
affected, whether or not the Displaced Person will move to another location ; lose right, titl
interest in any houses, land (including premises, agricultural and grazing land) or any other fixed

or movable assets acquired or possessed, lose access to productive assets or any means of
livelinood.

Al nvol unt ar y nizans thé iavolentaryaguisiion of land resulting in direct or

indirect economic and social impacts caused by: Loss of benefits from use of such land;
relocation or loss of shelter; loss of assets or access to assets; or loss of income sources or means
of livelihood, whethertte Displaced Persons has moved to another location or not.
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il nvol unt ar y L dsmien e prejectsaffetted people need to be relocated or
give up their rights to land and other assets as a result of development projects or other reasons
which are beyond their control in this case WW8DPPAPs

i L a nrdférs to agricultural and/or neagricultural land and any structures thereon whether
temporary or permanent and which may be required foOMBBP.

fiLand ac q wmeass thei possedsiaf or alienation of land, buildings or other assets
thereon for purposes of tNéSDP.

Rehabil itat i oneansAlsesprogisioa nfcdevelopment assistance in addition to
compensation such as land preparation, credit facilities, training, or job wpiies, needed to
enable WSDP Program Affected Persons and Displaced Persons to improve their living
standards, income earning capacity and production levels; or at least maintain theriV&hire
levels.

Resettl ement and Gehkmenmasatai diReRBleand e(MAMR) Acti on
or i Res et t |-eiane nedettlemdntaimstdbument (document) to be prepdredach

individual investment undéWSDP which is prepared based on the principles of this.RRF

such cases, land acquisition leadphgsical displacement of persons, and/or loss of shelter, and

Jor loss of livelihoods and/or loss, denial or restriction of access to economic resources.
Individual RAPs are prepared by tla@encies in charge of the development projects under the

WSDP. RAPs contain specific and legal binding requirements to resettle and compensate the

affected party before implementation afgiven investment UndaNSDP program activities

commences.

i Repl ac e mmeans replacemend of assets with an amount suffitberover full cost of

lost assets and related transaction costs. It includes expenses that a persoarillorder to

replace his or her house or laifa@t market price)which could include taxes and moving
allowance. In terms of land, this may beat egori sed as foll ows; (a)
agricultural IWSDPRIot predisptacementt whigheverrisshigher, market value

of land of equal productive potential or use located in the vicinity of the affected land, plus the
others cost®f: (b) preparing the land to levels similar to those of the affected land; and (c) any
registration and transfer taxes;

Program Affected Person(s) (PAPspre persons affected by land and other assets loss as a
result ofa number of projects und#vaSSIPprogram These person(s) are affected because they

may lose, be denied, or be restricted access to economic assets; lose shelter, income sources, or
means of livelihood. These persons are affected whether or not they will move to another
location.

i Comp s atnmeans the payment in kind, cash or other assets given in exchange for the

acquisition of land including fixed assets thereon as well as other impacts resulting/ 8D
activities.
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ANNEX 2: SAMPLE RESETTLEMENT SCREENING FORM

Projectname:

ProjectLocation
(Include map/sketch):(e.g.SubCounty Division, Location, and Villageetc).

Type of activity: (e.g. new construction, rehabilitation, periodic maintenance)

Estimated Cost:
(Kenyan Shillingg

Proposed Date of
Commencement ofVork:

Technical
Drawing/Specifications
Reviewed (circle answer): Yes No

This report is to be kept short and concise.

1. Site Selection:

When considering the location of @oject rate the sensitivity of theroposed site in the
following table according to the given criteria. Higher ratings do not necessarily mean shat a
is unsuitable. They do indicate a real risk of causing undesirable adverse environarahtal
social effects, and that more substanéalironmental and/or social planning mayreguired to
adequately avoid, mitigate or manage potential effects.

Issues Site Sensitivity Rating
Low Medium High | Low Medium High Low Medium
High
Involuntary Low population| Medium population] High population
Resettlement density;  disperseq density; mixed ownershif density; major
population; legal] and land tenure. towns
tenure is  well and villages; low|
defined. income
families
and/or illegal
ownership of land;
communal
Properties.
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2. Checklist questions:

Physical data:

Yes/No answers and bullet lists preferred except wh
descriptive detail is essential.

Site area in ha

Extension of or changes to existing alignment

Any existing property to transfer to syipoject

Any plans for new construction

Rder to project application for this informatio

n

Land and resettlement:

Yes/No answers and bullet lists preferred except wher
descriptive detail is essential.

Will the projectinvolve loss of land and other resourceg

Will the project result into tempary or permanent loss ¢
crops, household infrastructure like shelter, granaries
latrines?

What is the likelihood of land purchase for the
subproject?

How will the proponent go about land purchase?

What level or type of compensation is planned?

Who will monitor actual payments?

Refer to the Resettlement Policy Framework

Actions

List outstanding actions to be cleared befurgect
appraisal.

Approval/rejection

Yes/No answers and bullet lists preferred except wher

descriptive detail igssential.

Recommendations

Does not require further studies

Reviewer:

Requires a RAP to be submitted on date:

Name:

Signature:

Date:

WSDP Resettlement Policy Framework - RPF
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ANNEX 3: CENSUS AND LAND ASSET INVENTORY FORM

Socioeconomic Household Datastieof PAPs

Name of Interviewer

ID Code

Signature

Name of Supervisor

(after verification of interview)

ID Code

Cell Name Number of Concession in
Village

ID Code (GPS Coordinates)

Dat € @

Day Month Year

Name of Head of Extended Féyn

Number of Nuclear Families in Extended Residential Group
(including household of head of extended family)

10C




Household Interview

Name and Relationship| Sex Place | Age Marital | Residencg Ethnic | Reigion | Educational| Income Economic Activities
Surname to of Status | Tenure Group Level Earner
E:riciilff M F Birth Yes No Primary | Secondary
1.
2.
3.
4,
5.
6.
7.

Relation to Head of Family : 1 HoH; 2 SpowgeHoH ; 3 Child of HoH; 4 Spouse of child of HoH ; 5 Grandchild of HoH; 6 Parent of HoH; 7; 8
9 Other (specify) ; 0 No Answer.

Marital Status : 1Married ; 2 Widowed ; 3 Divorced; 4 Unmarried; 0 No Answer.

Residential Status: 1 PRP (Permanent dReg) ; 2 RA (Resident absent) ; 3 Member of-nesident HH; 4 Visitor; 9 Other (specify) ; 0 No
Answer.

Occupations:

Principle Occupation: 1. Farmer ; 2 Shepherd; 3 Household ; 4 Merchant; 5 Religious leader, teacher ; 6 Artisan ; 7, Transport

8 Unenployed; 9 Other (specify) ; 0 No Answer Secondary Occupations: idem.

Educational Level : 1 llliterate ; 2 Three years or less; 3 Primary School ; 4 Secondary School ; 5 Technical Schguby$ Spol;
0 No Answer

Religion: 1 Christian (specify demination) ; 2 Muslim ; 9 Other (specify) ; 0 No Answer

Land asset inventory for Project Affected People

Village: Date:
Cell:
Survey Name of No. of Total Landto Land Loss Loss of assets Loss of crops Loss of Other losses
no. Head of Persons land be Use of % other
Household in holding acquired Type* total assets
household of (me)
Hhold
(me)
Structures  Structures Area of Fruit Agricultural  Other e.g. Residence Business Income
Permanent temporary residential trees land lost (specify) graveyards, (rented) lost loss
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(me) () land lost lost (me) wells, etc.

(me) type (type and
and no.)
number

* Land types are as follows (please fill in the types of landfmyg)
1. 3.
2. 4.
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Entitlements of Project Affected People

Location Date:
Village
Survey Name of Compensation for Land Compensation for structures Compensation for crops and Compensation for other assets
no. Head of Trees and losses (e.g.,, graveyards,
Household wells, businesses, etc) Total (Ksh)
Quantity Unit price  Entitlement Quantity Unit price  Entitlement Quantity Unit price  Entitlement Quantity Unit price  Entitlement
(m2) (Ksh) per  (Ksh) (m2) (Ksh) per  (Ksh) (m2) (Ksh) per  (Ksh) (m2) (Ksh) per  (Ksh)
m m m m
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ANNEX 4: COMMUNI TY ASSETS AND INFRASTRUCTURE

Complete one form for each community asset

1. Village/town/city

2. Location

3. Camera and Photograph Number

4. Type of structure or asset

01 School 08 | Well 15 | Water Supply
02 Clinic 09 | Public Latrine 16 | Sewerage
03 Church, Mosqae or Temple 10 | Public Laundry 17 | Garbage Site/Dump
04 Shrine 11 | Play ground 18 | Fish Pond
05 Town Hall 12 | Cemetery 20 | Other
06 Meeting Hall 13 | Electric If other(please Specify)
07 Well 14 | Public Telephone
4. Name of structure
5. Formal owner of the structure
01 SubCountyGovernment
02 Community or Voluntary Organization
03 Private Individual
04 Other(please Specify)

6.Name and Address of owner

(Please state name and address of responsible chairman or secretary if the structure is owned byitg coyamzation or by

government)

Plot Number

Number of users of structure per month

6
7. Telephone Number
8
9

Plot Dimensions M X M
10. Plot Area M2
11. Land value per n? KES
12. Land Value (no.s 11x12 from Above
KES
13. Estimate of building area M?2
14. Building materials
a. Floor b. Walls c. Roofs
1. Earthen 1.| Earthen 1 T. | Earnmen "l
2 2Cementplastered earthen walls 2.| Cementp irthen walls 2. | Cementplastered
earthen walls
3 Straw or bamboo 3.| Straw or bamboo 3. | Straw or bamboo
4 Unbakel brick 4.| Unbaked brick 4. | Unbaked brick
5 Baked Brick 5.| Baked Brick 5 Baked Brick
6 Cement block 6.| Cement block 6 | Cement block
7 Galvanized tin 7.| Galvanized tin 7 Galvanized tin
8 Tile 8.| Tile 8 | Tile
9 Other (Specify) 9.| Other (Specify) 9 | Other (Specify)

15. Building Value per m?

M2

16. Building Value (no.s 14x16)
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Signature of owner of structure

Print name (Block Capitals)

Signature of Valuation Surveyor

Print namgBlock Capitals

Date
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ANNEX 5: SAMPLE GRIEVANCE R EDRESS FORM

Grievance Form

Grievance Number

Copies to forward to:

Name of the Recorder

(Original)}-Receiver Party

SubCounty

(Copy)Responsible Party

Date

INFORMATION ABOUT GRIEVANCE

Define The Grievance:

INFORMATION ABOUT THE COMPLAINANT

Forms of Receive

NameSurname OPhone Line

Telephone Number 0o Community/
ad Meetings

Address O Mail

Village O Infor mal

Sub-County 0o Other

Signature of Complainant

DETAILS OF GREVANCE

1. Access to Land | 2. Damage to 3. Damage to 4. Decrease or 5. Traffic
and Resources Infrastructure or Loss of Accident
Community Assets | Livelihood
a) Fishing grounds | a) House a) Road/Railway a) Agriculture a) Injury
b) Lands b) Land b) Bridge/ b) Animal b) Damage to
c) Pasturelands ¢) Livestock Passageways husbandry property
d) House d) Means of c)Power/Telephone| c) Beekeeping c) Damage to
e) Commercial site | livelihood Lines d) Small scale livestock
f) Other e) Other d) Water sources, | trade d) Other
canals e) Other
and water
infrastructure
for irrigation and
animals
e) Drinking water
f) Sewerage Systen]
g) Other
6. Incidents 7. Resettlement 8.Employment 9. Construction Camp| 10. Other
Regarding Process (Specify) | and and Community (Specify)
Expropriation and Recrutment Relations
Compensation (Specify) a) Nuisance from dust
(Specify) b) N_uisa_nce from noise
c) Vibrations due to
explosions
d) Misconduct of the
project personal/worker
e) Complaint follow up
f) Other
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ANNEX 6: DRAFT TORS FOR THE DEVELO PMENT OF RESETTLEMEN T
ACTION PLAN (RAP )

The scope and level of detail for the development of resettlesmc@onplan will involve the
following the following

a) Description of the investmentjproject under WSDP, project area and area of
influence: Information presented in this section will include description of the project area
showing location, sitting of plants, structures, lands, affected dwellingg/&D;P objectives

and strategyithe investment/project objectivepplicy and Igal framework; timeframe;
geographical coverage; project strategic context and rationale.

b) Potential Impacts: Description ofinvestmengroject components or activities which
would trigger resettlement; theultural, social, economic and environmentaipacts
envisioned; and the alternativesnsidered to avoid or minimize resettlement.

¢) Community Participation: This subsection includes:

1 Description of the consultation and participation of the displaced and host communities in
design and implemeation of resettlement activities including a summary of the views
expressed and how these views were incorporated during the preparation of the
resettlement plan.

1 A review of the resettlement alternatives identified and choices made by the displaced
people including choices related to forms of compensation and resettlement assistance,
relocating as individual families or as part ofqepasting families and to retaining access
to cultural property (e.g. cemeteries, places of worship etc)

1 Description of proedures for redress of grievances by affected people throughout the
planning and implementation period.

91 Description of measures aimed at sensitizing and educating the affected and host
communities on matters of resettlement.

e) Integration with host communities
1 Arrangements for consultation with host communities anaceduresfor prompt
payment to the host for land and other assets should be provided to the resettled
persons.
Arrangements for resolving conflicts which may arise between the resettledgerso
Arrangements for resolving conflicts which may arise between the resettled persons
and host communities should be put in place.
1 Appropriate measures to augment public services sueldwsationwater, health in
host communities in order to avoid disias between resettled persons and the host
communities should be put in place.
1 Plan for esettled persons should be integrated economically anallganto host
communities so that adverse impacts to host communities are minimized.

= =

f) SocioeconomicStudies

These will include the following: Population census of the project area including a
description of production systems, household organization, baseline information on
livelihoods and standards of living of the displaced population (and host catisun
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An inventory of assets of displaced households; the magnitude of the expected loss
(total or partial for individual or group assets); and extent of physical and economic
displacement;

Information on disadvantaged/vulnerable groups or persons faymwspecial
provisions may have to be made. Such groups and persons include those living below
the poverty line, the landless, the elderly, women, children, indigenous people, ethnic
minorities and displaced persons who are not protected through natanhl |
compensation legislation. Resettlement involving vulnerable/disadvantaged
groups/persons should be preceded by a social preparation phase to build their
capacity to deal with issues of resettlement;

Provisions for updating information on the livelitbof displaced people and their
standards of living at regular intervals;

Description of land tenure systems including common property anditteobased
land ownership or allocation recognized locally and related issues;
Public infrastructure and socisérvices that will be affected; and

Social and cultural characteristics of displaced anst communities. Appropriate
patterns of social organization should be promoted lam@xisting social and cultural
institutions of resettled persons and theirtlst®uldbe retained, supported and used
to the extent possible.

(9) Institutional arrangement and responsibilities
This will be the same as the RPF

(h) Eligibility

Definition of displaced persons and criteria for compensation and other resettlement

assstance including relevant cut off dates. The assiratould be given that lack lefgal
title should not bar affected persons form being compensated.

() Valuation and Compensation for losses
1 The methodology to be employed for valuing losses in otdedetermine their

replacement cost. This is a description of the levels of compensation under the local
laws and supplementary measures aimed at determining replacement of cost for lost
assets.

A description of the packages of compensation and othetleesent measures that

will ensure that each category of eligible displaced persons get their fair
compensation. In conformity with the World Bank Operational Policy (OP.4.12 of
Dec 2001, updated February 2011), displaced persons should be assisted in their
efforts to improve their livelihoods and standards of living or at least to restore them
to predisplacement levels or to levels prevailing prior to the start of project
implementation whichever is higher.

(k) Identification of alternative sites, selecibn of resettlement site(s), site preparation
and relocation
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1 Institutional and technical arrangements for identifying and preparing relocation sites
for which a combination of productive potential, location advantages and other
factors, should be at leastraparable to ancillary resources.

1 Procedures for physical relocation including timetable for site preparation and land
title transfer and description of resettlements sites.

1 Measures to prevent the influx of ineligible person (encroachers and squatiers) in
the selected sites such as the identification and recording of affected people at the
projectidentification stages.

1 Legal arrangements for regularizing tenure and transferring titles to resettled persons.

() Shelter, infrastructure and social service

This subsection provides details regarding plans to provide or finance housing, infrastructure
(e.g. roads, water supply etc) and social services (schools, health services) and plans aimed at
ensuring that services and any necessary site developnfergtio

(m) Environmental protection: An assessment of possible environmental impacts of the
proposed resettlement and measures to mitigate and manage the impacts.

(n) Implementation Schedules

An implementation schedule covering all resettlement activitie@® project preparation
through implementation to monitoring and evaluation. The schedule should indicateodates
achievement of expected benefits to resettled persons and hosts and datesiriating the
various forms of assistance.

(o) Costs andBudget

The breakdown of cost estimates for all resettlement aesvihcluding allowances for
inflation and other contingencies, timetable for expenditures, sources of funds and
arrangements for timely disbursement of funds.

(p) Monitoring and evaluation

Under this suksection, information regarding arrangements for monitoring of resettlement
activities by the implementing agency is presented. When appropriate, independent monitors
will supplement the role of the implementing agency to ensure objecivdycompleteness

of information. Performance indicators for measuring inputs, outputs and outcomes of
resettlement activities and for evaluating impacts for a reasonable period of time after the
resettlement activities have been completed are also pedg@imilarto the RPF)

(q) Commitment to follow RPF guidelines and requirement
A statement of assurance that the implementing agewiltyfollow the guidelines and
requirement of the RPF should be included in the RAP.

(r) Description of programmes for improvement and restoration of livelihoods and
standards of living of the affected people.

Programmes aimed at improving and restoring the livelihoods and standards of litieg of
affected people in line with the ResettlerhPolicy framework
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ANNEX 7: OUTLINE OF RESETTLEME NT ACTION PLAN
Introduction

)l
)l
)l

It briefly describs the project.

Lists project components including associated facilities (if any).

Describes project components requiring land acquisition and resettlement; give
overall estimates of land quisition and resettlement.

Minimizing Resettlement

T
)l
)l

Describe efforts made to minimize displacement.
Describs the results of these efforts.
Describs mechanisms used to minimize displacement during implementation.

Census and Socieconomic Surveys

T

1
1
1

Provides the results of the census, assets inventories, natural resource assessments,
and socioeconomic surveys.

Identifiesall categories of impacts and people affected.

Summarize consultations on the results of the various surveys with affected people.
Descibes need for updates to census, assets inventories, resource assessments, and
Socio economic surveys, if necessary, as part of RAP monitoring and evaluation.

Legal Framework

1
1

1
1
il

Describe all relevant local laws and customs that apply to resettlement.

Identifies gaps between local laws and World Bank Group policies, and describe
projectspecific mechanisms to address conflicts.

Describes entitlement policies for each category of impact and specify that
resettlement implementation will be based on specifigipians of agreed RAP.

Describs method of valuation used for affected structures, land, trees, and other
assets.

Prepars entitlement matrix.

Resettlement Sites

il
il

= =4 =

Describs the specific process of involving affected populations in identifying
potential hoging sites, assessing advantages and disadvantages, and selecting sites.
Describes the feasibility studies conducted to determine the suitability of the proposed
sites, including natural resource assessments (soils and land use capability, vegetation
and lvestock carrying capacity, water resource surveys) and environmental and social
impact assessments of the sites.

Demonstrate that the land quality and area are adequate for allocation to all of the
people eligible for allocation of agricultural land.

Provides data on land quality and capability, productive potential, and quantity.

Give calculations relating to site requirements and availability.

Describs mechanisms for: 1) procuring, 2) developing and 3) allotting resettlement
sites, including the awairth of title or use rights to allotted lands.

Provides detailed description of the arrangements for site development for agriculture,
including funding of development costs.

Have the host communities been consulted about the RAP? Have they participated in
the identification of likely impacts on their communities, appropriate mitigation
measures, and preparation of the RAP?

Do the host communities have a share of the resettlement benefits?
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Income Restoration

T

T
T

E

Describes if there areompensation entitlemengsifficient to restore income streams
for each category of impact?

Describesadditional economic rehabilitation measures are necessary?

Briefly spell out the restoration strategies for each category of impact and describe
their institutional, financial, antéchnical aspects.

Describe the process of consultation with affected populations and their participation
in finalizing strategies for income restoration.

Explains if income restoration requsechange in livelihoods, development of
alternative farmland®r some other activities that require a substantial amount of
training, time for preparation, and implementation?

Describes bw the risks of impoverishmeateto be addressed?

Describes théhe main institutional and other risks for the smooth implentientaf

the resettlement programmes?

Describes the process for monitoring the effectiveness of the income restoration
measures.

Describs any social or community development programmes currently operating in
or around the project area.

If programmes existdo they meet the development priorities of their target
communities? Are there opportunities for the project proponent to support new
programme or expand existing programmes to meet the development priorities of
communities in the project area?

Instituti onal Arrangements

1
il

= =4

Describes the institution(s) responsible for delivery of each item/activity in the
entitlement policy

Describes thémplementation of income restoration programmes; and coordination of
the activities associated with and described in élsettlement action plan.

States how coordination issues will be addressed in cases where resettlement is spread
over a number of jurisdictions or where resettlement will be implemented in stages
over a long period of time.

Identifiesthe agency that willaordinate all implementing agencies. Does it have the
necessary mandate and resources?

Describe the external (no#project) institutions involved in the process of income
restoration (land development, land allocation, credit, and training) and the
mechansms to ensure adequate performance of these institutions.
Discusgsinstitutional capacity for and commitment to resettlement.

Describes mechanisms for ensuring independent monitoring, evaluation, and financial
audit of the RAP and for ensuring that cotiez measures are carried out in a timely
manner.

Implementation Schedule

1
T
T

Lists the chronological steps in implementation of the RAP, including identification
of agencies responsible for each activity and with a brief explanation of each activity.
Prepare a monthby-month implementation schedule of activities to be undertaken as
part of resettlement implementation.

Describs the linkage between resettlement implementation and initiation of civil
works for each of the project components.
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Participation and Consultation
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T
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Describs the various stakeholders.

Describes the process of promoting consultation/participation of affected populations
and stakeholders in resettlement preparation and planning.

Describe the process of involving affected populations artldep stakeholders in
implementation and monitoring.

Describes the plan for disseminating RAP information to affected populations and
stakeholders, including information about compensation for lost assets, eligibility for
compensation, resettlement assisggrand grievance redress.

Grievance Redress

T

1
1

Describs the stepby-step process for registering and addressing grievances and
provide specific details regarding a c@ste process for registering complaints,
response time, and communication methods.

De<ribes the mechanism for appeal.

Describe the provisions for approaching civil courts if other options fail.

Monitoring and Evaluation

1
1
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Describs the internal/performance monitoring process.

Defines key monitoring indicators derived from baseline survegovide a list of
monitoring indicators that will be used for internal monitoring.

Describs institutional (including financial) arrangements.

Describe frequency of reporting and content for internal monitoring.

Describs process for integrating feedbackrom internal monitoring into
implementation.

Defines methodology for external monitoring.

Defines key indicators for external monitoring.

Describe frequency of reporting and content for external monitoring.

Describs process for integrating feedback fromexternal monitoring into
implementation.

Describe arrangements for final external evaluation.

Costs and Budgets

1
1
1

Provides a clear statement of financial responsibility and authority.

Liststhe sources of funds for resettlement and describe the floma$ fu

Ensurs that the budget for resettlement is sufficient and included in the overall
project budget.

Identifies resettlement costs, if any, to be funded by the government and the
mechanisms that will be established to ensure coordination of disbursemgnthe

RAP and the project schedule.

Prepare an estimated budget, by cost and by item, for all resettlement costs including
planning and implementation, management and administration, monitoring and
evaluation, and contingencies.

Describs the specift mechanisms to adjust cost estimates and compensation
payments for inflation and currency fluctuations.

Describe the provisions to account for physical and price contingencies.
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1 Describsthe financial arrangements for external monitoring and evaluatabnding
the process for awarding and maintenance of contracts for the entire duration of
resettlement.

Annexes

1 Copies of census and survey instruments, interview formats, and any other research
tools.

1 Information on all public consultation including ammezements and schedules of
public meetings,

1 Meeting minutes, and lists of attendees.
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ANNEX 8: OP 4.12- INVOLUNT ARY RESETTLEMENT
Revised February 2011

1. Bank experience indicates that involuntary resettlement under development projects, if
unmitigated, often gives rise to severe economic, social, and environmental risks: production
systems are dismantled; people face impoverishment when their productive assets or income
sources are lost; people are relocated to environments where their prodkitisvenay be

less applicable and the competition for resources greater; community institutions and social
networks are weakened; kin groups are dispersed; and cultural identity, traditional authority,
and the potential for mutual help are diminished at.|@his policy includes safeguards to
address and mitigate these impoverishment risks.

Policy Objectives

2. Involuntary resettlement may cause severe -teng hardship, impoverishment, and
environmental damage unless appropriate measures are carefolggland carried out. For
these reasons, the overall objectives of the Bank's policy on involuntary resettlement are the
following:

(a) Involuntary resettlement should be avoided where feasible, or minimized, exploring all
viable alternative project desig.

(b) Where it is not feasible to avoid resettlement, resettlement activities should be conceived
and executed as sustainable development programs, providing sufficient investment resources
to enable the persons displaced by the project to share irctpbejeefits. Displaced persons
should be meaningfully consulted and should have opportunities to participate in planning
and implementing resettlement programs.

(c) Displaced persons should be assisted in their efforts to improve their livelihoods and
stardards of living or at least to restore them, in real terms, taligpdacement levels or to

levels prevailing prior to the beginning of project implementation, whichever is higher.

Impacts Covered

3 . This policy covers direct economic and social imptas both result from Banrbssisted
investment projects, and are caused by

(a) the involuntary taking of land resulting in
(i) relocation or loss of shelter;
(ii) lost of assets or access to assets; or

(iii) loss of income sources or means of livelihoodhether or not the affected persons must
move to another location; or
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(b) the involuntary restriction of access to legally designated parks and protected areas
resulting in adverse impacts on the livelihoods of the displaced persons.

4. This policy applieso all components of the project that result in involuntary resettlement,
regardless of the source of financing. It also applies to other activities resulting in involuntary
resettlement, that in the judgment of the Bank, are

(a) directly and significantlyelated to the Bankssisted project,

(b) necessary to achieve its objectives as set forth in the project documents; and

(c) carried out, or planned to be carried out, contemporaneously with the project.

5. Requests for guidance on the application angesod this policy should be addressed to
the Resettlement Committee (& 4.12, para.)7

Required Measures

6. To address the impacts covered under para. 3 (a) of this policy, the borrower prepares a
resettlement plan or a resettlement policy framework (see parg30)2that covers the
following:

(a) Theresettlement plan or resettlement policy framework includes measures to ensure that
the displaced persons are

(i) informed about their options and rights pertaining to resettlement;

(i) consulted on, offered choices among, and provided with technicallyeaonomically
feasible resettlement alternatives; and

(iii) provided prompt and effective compensation at full replacement cost for losses of assets
attributable directly to the project.

(b) If the impacts include physical relocation, the resettlememt @taresettlement policy
framework includes measures to ensure that the displaced persons are

() provided assistance (such as moving allowances) during relocation; and
(ii) provided with residential housing, or housing sites, or, as required, agriciteslfor
which a combination of productive potential, locational advantages, and other factors is at

least equivalent to the advantages of the old site.

(c) Where necessary to achieve the objectives of the policy, the resettlement plan or
resettlement dicy framework also include measures to ensure that displaced persons are

(i) offered support after displacement, for a transition period, based on a reasstiaidte
of the time likely to be needed to restore their livelihood and standards of Emiohg;

(ii) provided with development assistance in addition to compensation measures described in
paragraph 6(a);
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(iif) such as land preparation, credit facilities, training, or job opportunities

7. In projects involving involuntary restriction of accessldggally designated parks and
protected areas (see para. 3(b)), the nature of restrictions, as well as the type of measures
necessary to mitigate adverse impacts, is determined with the participation of the displaced
persons during the design and implemgotaof the project. In such cases, the borrower
prepares a process framework acceptable to the Bank, describing the participatory process by
which

(a) specific components of the project will be prepared and implemented;
(b) the criteria for eligibility odisplaced persons will be determined;

(c) measures to assist the displaced persons in their efforts to improve their livelihoods, or at
least to restore them, in real terms, while maintaining the sustainability of the park or
protected area, will be idefed; and

(d) potential conflicts involving displaced persons will be resolved.

The process framework also includes a description of the arrangements for implementing and
monitoring the process.

8. To achieve the objectives of this policy, particular raibe is paid to the needs of
vulnerable groups among those displaced, especially those below the poverty line, the
landless, the elderly, women and children, indigenous pebpélnic minorities, or other
displaced persons who may not be protectedutiiranational land compensation legislation.

9. Bank experience has shown that resettlement of indigenous peoples with traditional land
based modes of production is particularly complex and may have significant adverse impacts
on their identity and culturasurvival. For this reason, the Bank satisfies itself that the
borrower has explored all viable alternative project designs to avoid physical displacement of
these groups. When it is not feasible to avoid such displacement, preference is given to land
basel resettlement strategies for these groups (see para. 11) that are compatible with their
cultural preferences and are prepared in consultation with therArigea A, para. 11

10. The implementation of resettlement activities is linked to the implementation of the
investment component of the project toumesthat displacement or restriction of access does

not occur before necessary measures for resettlement are in place. For impacts covered in
para. 3(a) of this policy, these measures include provision of compensation and of other
assistance required foelocation, prior to displacement, and preparation and provision of
resettlement sites with adequate facilities, where required. In particular, taking of land and
related assets may take place only after compensation has been paid and, where applicable,
resettlement sites and moving allowances have been provided to the displaced persons. For
impacts covered in para. 3(b) of this policy, the measures to assist the displaced persons are
implemented in accordance with the plan of action as part of the pregecpéra. 30)

11. Preference should be given to ldrased resettlement strategies for displaced persons
whose livelihoods are ladoased. These strategies may include resettlement on public land
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(see footnote 1 above), or on private land acquired or asechfor resettlement. Whenever
replacement land is offered, resettlers are provided with land for which a combination of
productive potential, locational advantages, and other factors is at least equivalent to the
advantages of the land taken. If lanah@ the preferred option of the displaced persons, the
provision of land would adversely affect the sustainability of a park or protected area, or
sufficient land is not available at a reasonable price;laodbased options built around
opportunities foremployment or selemployment should be provided in addition to cash
compensation for land and other assets lost. The lack of adequate land must be demonstrated
and documented to the satisfaction of the Bank.

12. Payment of cash compensation for losttassey be appropriate where (a) livelihoods

are landbased but the land taken for the project is a small fraction of the affected asset and
the residual is economically viable; (b) active markets for land, housinglabadr exist,
displaced persons usach markets, and there is sufficient supply of land and housing; or (c)
livelihoods are not lantdiased. Cash compensation levels should be sufficient to replace the
lost land and other assets at full replacement cost in local markets.

13. For impacts coved under para. 3(a) of this policy, the Bank also requires the following:

(a) Displaced persons and their communities, and any host communities receiving them, are
provided timely and relevant information, consulted on resettlement options, and offered
opportunities to participate in planning, implementing, and monitoring resettlement.
Appropriate and accessible grievance mechanisms are established for these groups.

(b) In new resettlement sites or host communities, infrastructure and public services are
provided as necessary to improve, restore, or maintain accessibility and levels of service for
the displaced persons and host communities. Alternative or similar resources are provided to
compensate for the loss of access to community resources (suchimg éias, grazing
areas, fuel, or fodder).

(c) Patterns of community organization appropriate to the new circumstances are based on
choices made by the displaced persons. To the extent possible, the existing social and cultural
institutions of resettlerand any host communities are preserved and resettlers' preferences
with respect to relocating in preexisting communities and groups are honored.

Eligibility for Benefits

14. Upon identification of the need for involuntary resettlement in a project, thewsor

carries out a census to identify the persons who will be affected by the project (8eedke

A, para. 6(a), to determine who will be eligible for assistance, and to discourage inflow of
people ineligible for assistance. The borrower also develops a procedure, satisfactory to the
Bank, for establisihg the criteria by which displaced persons will be deemed eligible for
compensation and other resettlement assistance. The procedure includes provisions for
meaningful consultations with affected persons and communities, local authorities, and, as
appropiate, nongovernmental organizations (NGOSs), and it specifies grievance mechanisms.

15. Criteria for Eligibility. Displaced persons may be classified in one of the following three
groups:
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(a) those who have formal legal rights to land (including customadytiaditional rights
recognized under the laws of the country);

(b) those who do not have formal legal rights to land at the time the census begins but have a
claim to such land or assefsrovided that such claims are recognized under the laws of the
cowntry or become recognized through a process identified in the resettlement plan (see
Annex A, para. 7(}} and

(c) those who have no recognizable legal right or claim to the land they are occupying.

16. Persons covered under para. 15(a) and (b) are provided compensation for the land they
lose, and other astsance in accordance with para. 6. Persons covered under para. 15(c) are
provided resettlement assistance in lieu of compensation for the land they occupy, and other
assistance, as necessary, to achieve the objectives set out in this policy, if theytloecupy
project area prior to a cufff date established by the borrower and acceptable to the Bank.
Persons who encroach on the area after theftutate are not entitled to compensation or

any other form of resettlement assistance. All persons includearin 15(a), (b), or (c) are
provided compensation for loss of assets other than land.

Resettlement Planning, Implementation, and Monitoring

17. To achieve the objectives of this policy, different planning instruments are used,
depending on the type ofgect:

(a) a resettlement plan or abbreviated resettlement plan is required for all operations that
entail involuntary resettlement unless otherwise specified (see para. 2madA);

(b) a resettlement policy framework is required for operations referred to in pai23.t2st
may entail involuntary regtlement, unless otherwise specified

(c) a process framework is prepared for projects involving restriction of access in accordance
with para. 3(b) (see para. 31).

18. The borrower is responsible for preparing, implementing, and monitoring a resettlement
plan, a resettlement policy framework, or a process framework (the "resettlement
instruments"”), as appropriate, that conform to this policy. The resettlement instrument
presents a strategy for achieving the objectives of the policy and covers all adptbets
proposed resettlement. Borrower commitment to, and capacity for, undertaking successful
resettlement is a key determinant of Bank involvement in a project.

19. Resettlement planning includes early screening, scoping of key issues, the choice of
resdtlement instrument, and the information required to prepare the resettlement component
or subcomponent. The scope and level of detail of the resettlement instruments vary with the
magnitude and complexity of resettlement. In preparing the resettlemepoent, the
borrower draws on appropriate social, technical, and legal expertise and on relevant
communitybased organizations and NGOs. The borrower informs potentially displaced
persons at an early stage about the resettlement aspects of the projegearttieir views

into account in project design.
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20. The full costs of resettlement activities necessary to achieve the objectives of the project
are included in the total costs of the project. The costs of resettlement, like the costs of other
project atvities, are treated as a charge against the economic benefits of the project; and any
net benefits to resettlers (as compared to the "witpmject" circumstances) are added to

the benefits stream of the project. Resettlement components estdrediy resettlement
projects need not be economically viable on their own, but they should beffeasit/e.

21. The borrower ensures that the Project Implementation Plan is fully consistent with the
resettlement instrument.

22. As a condition of appraisat projects involving resettlement, the borrower provides the
Bank with the relevant draft resettlement instrument which conforms to this policy, and
makes it available at a place accessible to displaced persons and local NGOs, in a form,
manner, and langge that are understandable to them. Once the Bank accepts this instrument
as providing an adequate basis for project appraisal, the Bank makes it available to the public
through its InfoShop. After the Bank has approved the final resettlement instrumeeBartk

and the borrower disclose it again in the same manner.

23. The borrower's obligations to carry out the resettlement instrument and to keep the Bank
informed of implementation progress are provided for in the legal agreements for the project.

24. The borrower is responsible for adequate monitoring and evaluation of the activities set
forth in the resettlement instrument. The Bank regularly supervises resettlement
implementation to determine compliance with the resettlement instrument. Upon completion
of the project, the borrower undertakes an assessment to determine whether the objectives of
the resettlement instrument have been achieved. The assessment takes into account the
baseline conditions and the results of resettlement monitoring. If thesmesgseveals that

these objectives may not be realized, the borrower should propose-tloveasures that

may serve as the basis for continued Bank supervision, as the Bank deems appropriate (see
alsoBP 4.12, para. 16

Resettlement Instruments
Resettlement Plan

25. A draft resettlement plan that confamo this policy is a condition of appraisal (see
Annex A, paras. 21) for projects referred to in para. 17(a) abddewever, where impacts
on the entire displaced population are mirmr,fewer than 200 people are displaced, an
abbreviated resettlement plan may be agreed with the borrowekr{seg A, para. 2P The
information disclosure procedures setlian para. 22 apply.

Resettlement Policy Framework

26. For sector investment operations that may involve involuntary resettlement, the Bank
requires that the project implementing agency screen subprojects to be financed by the Bank
to ensure their congency with this OP. For these operations, the borrower submits, prior to
appraisal, a resettlement policy framework that conforms to this policyA(seex A, paras.

23-25). The framework also estimates, to the extent feasible, the total population to be
displaced and the overall resettlement costs.
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27. Forfinancial intermediary operations that may involve involuntary resettlement, the Bank
requires that the financial intermediary (FI) screen subprojects to be financed by the Bank to
ensure their consistency with this OP. For these operations, the Baniesetiat before
appraisal the borrower or the FI submit to the Bank a resettlement policy framework
conforming to this policy (seAnnex A, paras. 225). In addition, the framework includes

an assessment of the institutional capacity and procedures of each of the Fls that will be
responsible for subprojeihancing. When, in the assessment of the Bank, no resettlement is
envisaged in the subprojects to be financed by the FI, a resettlement policy framework is not
required. Instead, the legal agreements specify the obligation of the FIs to obtain from the
patential subborrowers a resettlement plan consistent with this policy if a subproject gives
rise to resettlement. For all subprojects involving resettlement, the resettlement plan is
provided to the Bank for approval before the subproject is acceptedrikifiBancing.

28. For other Banlassisted project with multiple subprojects that may involve involuntary
resettlement, the Bank requires that a draft resettlement plan conforming to this policy be
submitted to the Bank before appraisal of the project sntescause of the nature and design

of the project or of a specific subproject or subprojects (a) the zone of impact of subprojects
cannot be determined, or (b) the zone of impact is known but precise sitting alignments
cannot be determined. In such cashe, borrower submits a resettlement policy framework
consistent with this policy prior to appraisal (séenex A, paras. 225). For other
subprojects that do not fall within the above criteria, a resettlement plan conforming to this
policy is required prior to appraisal.

29. For each subproject includedarproject described in para. 26, 27, or 28 that may involve
resettlement, the Bank requires that a satisfactory resettlement plan or an abbreviated
resettlement plan that is consistent with the provisions of the policy framework be submitted
to the Bank ér approval before the subproject is accepted for Bank financing.

30. For projects described in paras-2& above, the Bank may agree, in writing, that
subproject resettlement plans may be approved by the project implementing agency or a
responsible govament agency or financial intermediary without prior Bank review, if that
agency has demonstrated adequate institutional capacity to review resettlement plans and
ensure their consistency with this policy. Any such delegation, and appropriate remedies for
the entity's approval of resettlement plans found not to be in compliance with Bank policy,
are provided for in the legal agreements for the project. In all such cases, implementation of
the resettlement plans is subject to ex post review by the Bank.

Process Framework

31. For projects involving restriction of access in accordance with para. 3(b) above, the
borrower provides the Bank with a draft process framework that conforms to the relevant
provisions of this policy as a condition of appraisal. In addijti during project
implementation and before to enforcing of the restriction, the borrower prepares a plan of
action, acceptable to the Bank, describing the specific measures to be undertaken to assist the
displaced persons and the arrangements for thmgglementation. The plan of action could

take the form of a natural resources management plan prepared for the project.

Assistance to the Borrower
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32. In furtherance of the objectives of this policy, the Bank may at a borrower's request
support the borroweand other concerned entities by providing

(a) assistance to assess and strengthen resettlement policies, strategies, legal frameworks, and
specific plans at a country, regional, or sectoral level;

(b) financing of technical assistance to strengthen tpacdit'es of agencies responsible for
resettlement, or of affected people to participate more effectively in resettlement operations;

(c) financing of technical assistance for developing resettlement policies, strategies, and
specific plans, and for implemttion, monitoring, and evaluation of resettlement activities;
and

(d) financing of the investment costs of resettlement.

33. The Bank may finance either a component of the main investment causing displacement
and requiring resettlement, or a frglandiry resettlement project with appropriate cross
conditionalities, processed and implemented in parallel with the investment that causes the
displacement. The Bank may finance resettlement even though it is not financing the main
investment that makes resettient necessary.
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